


THE 


MONTHLY LAW REPORTER. 


JUNE, 1856. 


THE REMOVAL OF JUDGE WOODBURY DAVIS. 


“ An elective despotism,” said Mr. Jefferson, “is not the 
government we fought for.” Is an elective despotism the 
government we are coming to? 

Serious doubts as to the answer to this question are sug- 
gested by the late procecdings of the legisliture and 
executive of Maine, for the removal from oflice of the Hon. 
Woodbury Davis, one of the judges of the Supreme Court 
of that State. 

The case seems to have been originated, managed and 
decided as a political party question; but no party can 
control its eflects, or limit to itself the consequences of the 
decision. If it were at all a question of political party, it 
would not be entitled to a place in the pages of a. journal 
of judicial science ; but, as it is solely a question of funda- 
mental law, it should be understood and earnestly reflected 
upon by all members of our profession, and by all citizens. 
Avoiding, therefore, every allusion to its connection with 
politics, and ina spirit of indifference to its party conse- 
quences, the attention of the professional reader is invited 
to a condensed history of the case. 


History or tHe Case. 


At a nisi prius term of the Supreme Court of Maine, held 
within and for the county of Cumberland, in January, 
1856, by the Hon. Woodbury Davis, a question arose which 
of two persons claiming the office was the lawful sheriff of 

VOL, 1X. — NO. Il. — NEW SERIES. 6 





Sy Om 








62 The Removal of Judge Woodbury Davis. 


the county. Seward M. Baker was in occupation of the 
office under an old commission, which, by its terms, had 
not expired, and did the duties of sheriff during the first 
week of the term. At the end of the week, Mr. ‘Daniel C. 
Emery and his counsel called upon Judge Davis at his 
chambers, and informed him that Mr. Emery had received 
a commission and qualified under it, and should claim the 
right to perform the duties of sheriff, on Monday. Judge 
Davis expressed his wish that the case should be presented 
to the full bench, and his reluctance to pass upon it at 
nisi prius; but Mr. Emery and his counsel thought proper 
to present the question to the judge, and it was under- 
stood that it would be so presented on Monday morning. 
Accordingly, on Monday, January 21st, Mr. Emery appeared 
in court, presented his commission, and his claim to this 
office was argued by Judge Howard and the Hon. Nathan 
Clifford in his behalf. They contended that the executive 
had the right to remove the incumbent and appoint a new 
sheriff, and that the judge must, from the necessity of the 
case, pass upon the question. At the close of their argu- 
ments, no argument being made in behalf of the incumbent, 
Judge Davis, alluding to the newness of his own position 
on the bench, and the longer professional experience of 
several members of the bar present, invited suggestions from 
the bar. His invitation was responded to by Hon. Samuel 
Fessenden, who controverted the positions of Mr. Emery’s 
counsel, and contended that the governor had no power, 
under the amended constitution, to make the retnoval and 
appointment in question. ‘The doubt arose upon the eflect 
of an amendment of the constitution, recently adopted by 
the people. Before the amendment, sheriffs were appointed 
and removed by the governor. The amendment made 
them elective, and expressly took away the power of ap- 
pointment from the governor, except in case of vacancies. 
The time for an election had not arrived. It was urged 
on behalf of Mr. Emery, that the amendment, though 
adopted by the people, and passed upon by the governor 
and council, had not become a part of the constitution 
when the governor issued the commission. And, if it had 
become a part of the constitution, yet, as the time for an 
election had not arrived, and no oflicer had been elected, the 
effect of the adoption of the amendment was either to create 
a vacancy at once, or to leave the officers under the power 

of the executive as before, until the election. It was replied 
that the amendment was in full operation when the gov- 











The Removal of Judge Woodbury Davis. 63 


ernor issued the new commission, and that he could not, 
under that amendment, create “a vacancy” within the 
meaning of the amendment, by merely issuing a new com- 
mission ; and that the adoption of the amendment did not 
of itself create vacancies in the offices it affected, but left 
the old commissions alive until the new officers should be 
elected, and in terms took from him the appointing power, 
except in those cases. There was no question of fact in 
issue between the parties, and Judge Davis, after expressing 
his regret that the question came before him suddenly, at 
nisi prius, and not in banc, admitted the necessity he was 
under, from the nature of case, to determine which of the 
two claimants he shouid recognize as sheriff, and gave his 
decision in favor of the incumbent, Mr. Baker. He limited 
his decision within the closest possible bounds, deciding 
only that he should, under the present circumstances, as at 
present advised, recognize and employ the incumbent as 
the lawful sheriff for the purposes of the court, and express- 
ly refusing to pass upon the general question of title and 
the validity of the commission, beyond that. No opposi- 
tion was offered to this decision, no appeal taken, and no 
steps to bring the question before the full bench, by man- 
damus, quo warranto, or otherwise. 

The March term of the court for the same county, for 
criminal trials, was held by Judge Davis. In the interval, 
Mr. Emery obtained possession of the jail by force, and 
appointed a keeper of the prisoners. When it became 
necessary for the prisoners to be produced, on motion of the 
county attorney, the judge, in the usual manner, sent an 
officer in attendance, with verbal orders to have the prisoners 
produced. The keeper refused to obey the order, and the 
judge then issued a capias to an officer, commanding him 
to bring the prisoners, and directing the keeper of the jail 
to deliver them to him. This precept the keeper complied 
with, and no further difficulty arose during the term. 

The legislature of Maine assembled soon after, and on the 
19th day of March, the senate passed the following resolves : 


RESOLVES anp CHARGES. 


Strate or Marne, 
In Senate, March 19th, 1856. 


Resolved, That the Senate, afterdue notice given according to the 

constitution, will proceed to consider the adoption of an address to the 

overnor, for the removal of Woodbury Davis, one of the Justices of the 
Bayeume Judicial Court, for the causes following : 
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Because the said Woodbury Davis, at the terms of the Supreme Judicial 
Court, holden by him for the County of Cumberland, in the month of 
January last, and in the present month of March, has refused to recog- 
nize the official authority and privilege of Daniel C. Emery, who had 
before been duly appointed, commissioned, and qualified, as the sheriff of 
said county, and then held that office : 

Because the said Woodbury Davis in his capacity of judge, has assum- 
ed, without leyal issue or judicial trial thereof, to deny the lawful and 
actual validity of the commission issued to the said sheriff, under the 
hand of the governor, and the seal of the State : 

Because the said Woodbury Davis, not regarding the lawful and 
actual custody, held by the said sheriff of prisoners, confined in the jail of 
said county for trial at the present term of said court, has undertaken to 
remove said prisoners from jail, and has removed them by proceeding not 
warranted by law: 

Because the said Woodbury Davis, at the times aforesaid, has recog- 
nized as the sheriff of said county, another person who had before been 
lawfully removed from that office, and has undertaken to issue the orders, 
and the precepts of the said court, to be executed by the person who has 
been so removed from office : 

All of which acts and proceedings are and have been open and notori- 
ous, and are persisted in hitherto : 

Because the continuance of such acts, proceetlings, and assumptions 
of the said Woodbury Davis tends to produce insubordination, confusion, 
and vivlence; is of dangerous and pernicious example ; confounds the 
distribution of the powers of government ; and tends to the subversion of 
the actual, constituted, and lawful authority of the State : 

Resolved, That these resolutions and statements of causes of removal 
be entered on the journal of the senate; and that a copy of the 
same be signed by the president of the senate, and served upon the 
said Woodbury Davis, by such person as the president of the senate shall 
appoint for that purpose, who shall make return of such service upon his 
personal affidavit, without delay ; and that Friday, the 28th day of the 
present month, at nine o’clock in the forenoon, be assigned as the time 
when the said Woodbury Davis may be admitted to a hearing in his 
defence. 

On the 31st day of March, the following resolves were 
offered in the senate, and referred to a joint committee of 
the two houses: 


Resolved, That certain charges against Woodbury Davis, having 
been entered on the journal of the senate, as causes why he ought to be 
removed from the office which he holds, as one of the justices of the 
Supreme Judicial Court, it is incumbent on the senate, m the first in- 
stance, to establish the truth of such charges, by legal proofs : 

Resolved, That for this purpose there be be thee et by the chair a 


committee of three, with —_ to send for persons and papers, and take 
all necessary testimony relating to the case ; and that said committee be 
instructed to summon such witnesses, at the request of said Woodbury 
Davis, as shall be essential to enable him to prove such facts as may be 
deemed by him necessary for his defence; and that said committee give 
the said Woodbury Davis due notice of the time and place of their meet- 
ing, for the purposes aforesaid. 


The joint committee reported the following rules, which 
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were adopted by both branches; and this seems to have 
been the first action taken by the house of representatives : 


1. The presideat of the senate shall preside in the convention. 

2. The respondent may be heard by himself and by counsel, if he 
shall so desire. 

3. Any affidavits or written sta‘ements may be read as a part of the 
defence, and only such testimony shall be admitted. 

4. No debate whatever shall be admitted in the convention. 

5. No motion shall be submitted or entertained, except to take a 
recess to a time certain, or to dissolve the convention ; and every such 
motion shall be decided without debate. 


Tue Hearina. 


The constitution of Maine contains the following pro- 
vision, (Art. 1x. See. 5,) under which these proceedings were 


had: 


‘* Every person holding any civil office under this State, may be re- 
moved, by impeachment, for misdemeanor in office; and every person 
holding any office may be removed by the governor, with the advice of 
the council, on the address of both branches of the legislature. But, 
before any such address shall pass either house, the causes of removal 
shall be entered on the journal of the house in which it originated, and 
a copy thereof served on the person in office, that he may be admitted to 
a hearing in his defence.”’ 


At the hearing before the two houses assembled in con- 
vention, Judge Davis put in the following protest and 
answer: 


PROTEST. 


In a joint convention of the members of the two branches of the Legisla- 
ture of Maine, April 5th, 1856, for the purpose of admitting Woodbury 
Daris. one of the Justices of the Supreme Judicial Court, to a hearing 
in his defence upon certain charges against him, entered upon the Journal 
of the Senate, March 19th, 1856 :— 


And now the said Woodbury Davis appears, and respectfully repre- 
sents, that this convention is not duly constituted under any provision of 
the constitution of this State, and that a ‘ hearing’’ before this body is 
not such a ** hearing ** as he is entitled to, by the said constitution — and 
Surther, that the adoption of an ‘‘address’’ for his removal from office 
by the governor and council for the causes aforesaid, is contrary to the 
 aeigae of said constitution :—and further, that said causes of removal 

ave been stated, and entered upon the journal of the senate, and the 


%9 


day for a ‘* hearing ’’ assigned, and the notice thereof given to him, by 


order of the senate alone, without any concurrent action thereon, on the 
part of the house of representatives ; — and further, that he has received 
no notice for any ‘‘hearing’’ before this convention, nor have both 
branches of the legislature agreed upon, and stated the causes of removal 
aforesaid, upon which he is te be heard. Wherefore, availing himself of 
the opportunity tu be heard, which is now offered to him, he waives no 


6 * 
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objection to the procecdings aforesaid, but protests that they are not such 
as the constitution of the State requires, and prays that this protest may 
be entered upon the journals of the senate. Woopsury Dayis. 


ANSWER. 


In a joint convention of the members of the two branches of the Legislature 
ef Maine, April 5th, 1856, for the purpose of aduutting Woodtury 
Daris, one of the Justices of the Supreme Judvial Court, to a hearing 
inhis difence upon certain charges against him entered upon the Journal 
of the S.nate, March 19th, 1856 :— 


And now the said Woodbury Davis, adhering to his protest already 
presented, and relying upon the same, and waiving no objections to the 
proceedings named in said protest, in answer to the charges aforesaid 
against him, says as follows, viz :— 

That it is not true that he, ‘* the said Woodbury Davis, at the terms of 
the Supreme Judicial Court holden by him for the county of Cumber- 
land, in the month of January last, and in the month of March, has 
refused to recognize the official authority and privilege of Daniel C. 
Emery, who had before been duly appointed, commissioned and qualified 
as the sheriff of said county,’’ except that he, the said Woodbury Davis, 
at said terms of court, (Seward M. Baker being employed and claiming 
still to be employed as the officer of the court,) upon the application of 
the said Daniel C. Emery to be employed by the court to execute the 
orders and precepts thereof, to the exclusion of said Baker, not being of 
the opinion that said Emery was duly authorized to act in the premises, 
the suid Woodbury Davis did decline to employ him to execute the same. 

And the said Woodbury Davis does not admit that said * Daniel C, 
Emery has been duly appointed as the sheriff of said county,’’ and he 
denies that the legislature has any authority under the constitution of 
this State, to determine this question for any other department of the 
government. 

And the said Woodbury Davis, answering further, says, that at nei- 
ther of said terms of court did he issue, or ‘* undertake to issue,’’ any 
** precept of said court,’’ to be executed by any ‘ person as sheriff of 
said county.’’ But he admits that, being satisfied that Seward M. 
Baker was duly authorized to act as sheriff of said county, and the 
said Baker claiming the privilege of being employed by the court, he 
did employ said Baker in the transactions of the business of said court ; 
and he denies any authority on the part of the legislature to determine 
for any other department of the government that said Baker ‘* had been 
lawfully removed from that office.”* 

And the said Woodbury Davis answering further says, that he has 
been informed and believes that before the criminal term of said court 
held in said county of Cumberland, in the month of March, the said D. 
C. Emery took possession of the jail in said county by force, and ap- 

inted a keeper thereof, into whose custody he committed the prisoners 
in said jail. But it is not true that he,’the said Woodbury Davis did 
remove, or ** undertake to remove said prisoners from jail by proceeding 
not warranted by law.’’ On motion of the county attorney he sent an 
officer in attendance upon said court with verbal orders to bring said 
prisoners into court that they might answer to the indictments therein 
pending against them. And the keeper of the jail having refused there- 
upon to send said prisoners into court, the clerk of the said court was 
directed to issue a capias to said officers for said prisoners, therein directing 
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the jailer to deliver said prisoners to the officer’ for that purpose, which 
precept the keeper of the jail voluntarily and peaceably obeyed, and the 
prisoners being brought into court to answer to said indictments, were 
discharged or recommitted as the judgment in each case required. 

And the said Woodbury Davis answering further says, thatit is not 
true that, ‘‘in his capacity as judge, he has assumed, without legal 
issue or judicial trial thereof, to deny the lawful and actual validity of the 
commission of the said Daniel C. Emery, issued under the hand of the 
governor and the seal of the State.’’ ‘he said Daniel C. Emery and 
Seward M. Baker aforesaid, each held a commission under the hand of 
the governor and seal of the State. The latter was in attendance upon 
the court, — the former applied to be employed in his stead. He had 
given previous notice in person and by counsel, that such application 
would be made, and had requested the court to be prepared to decide 
upon it. Asan application to be employed in the service of the court, 
it was legitimately presented for decision. It was ably argued on be- 
half of said Emery, by his counsel, on the ground that he was duly 
authorized under the constitution to act as the sheriff of the county 
in executing the orders and precepts of the court. And having given 
the matter such consideration as, under the pressure of other duties, he 
was able, he, the said Woodbury Davis, was of the opinion that said 
Seward M. Baker was still the sheriff of the county, and therefore he 
decided to continue toemploy him, and not to employ said Emery. But 
he expressly denies that he in any manner undertook to interfere with 
the action of the governor and council in appointing said Emery, or 
with the right and privilege of said Emery to act in discharging the 
duties of said office, except in the employment of said Court while in 
session as the officer thereof, but in deciding which of said claimants he 
would employ, he expressly declared that ‘‘ upon such epplication the 
court will assume no authority to determine which of the parties is, under 
the constitution, the sheriff of the county; nor will the court interpose 
between the claimants, exci pt so far as it may be necessary for its own pro- 
lectzon and the transaction of its own business.”’ 

All of which answers and statements, the said Woodbury Davis is 
ready to verify by certified copies of record and the oral testimony of 
witnesses on oath before this convention. 

Wherefore the said Woodbury Davis avers that in all these proceed- 
ings, specified herein, he has acted faithfully and impartially in the 
conscientious discharge of duties incumbent upon him as a justice of the 
Supreme Judicial Court, in accordance with the provisions of the consti- 
tution of this State, and under the responsibilities of his official oath to 
support the same, and he prays that this answer may be entered upon 
the journal of the senate. Wooppury Davis. 


Henry W. Paine, Esq., of Boston, (until recently of 
Hallowell, in Maine,) then proceeded to address the con- 
vention. In the course of his opening, he moved for leave 
to introduce evidence, and submitted the following formal 
motion : 


MOTION FOR LEAVE TO INTRODUCE WITNESSES, 


In a joint convention of the members of the two branches of the Legisla- 
ture of Maine, April Sth, 1856, for the purpose of admitting Woodiury 
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Davis, one of the Justices of the Supreme Judicial Court, to a 
hearing in his defence upon certain charges against him, entered on the 
Journal of the Senate, March 19, 1856. 


And now the said Woodbury Davis, still adhering to his protest al- 
ready presente ‘d, and relying upon the same, respectfully represents, that 
before he is heard in his de fence, it is ine vumbent upon the legislature to 
introduce legal evidence to sustain the said charges, of which evidence 
he, the said Woodbury Davis, is entitled to have notice. He therefore 
requests that the evidence in support of said charges may now be produced 
in his presence, and that he may be permitted to introduce and examine 
witnesses on oath in his defence, and to show that there are no valid 
causes within the meaning of the constitution of this State, why the legis- 
lature should adopt an address for his removal from office, and he prays 
that this request may be entered upon the journal of the senate. 

Woopsury Davis. 


The president of the senate said the motion was not al- 
lowable under the rule, and therefore could not be enter- 
tained. 

Mr. Paine then introduced written statements, signed 
by leading members of the bar of the county of Cumber- 
land, setting forth the facts as they have been already 
presented, and as set forth in Judge Davis’s answer, with 
extracts from the records of the court, a copy of the captas, 
&c. No evidence was introduced in support of the re- 
moval. No witnesses were examined, and no debate 
had. The convention was addressed on behalf of Judge 
Davis, by Henry W. Paine, Esq., Hon. F. O. J. Smith, 
and Hon. Rufus Choate. Hon. Edward Kent, late Gover- 
nor of Maine, attended Judge Davis as counsel, but did 
not address the convention. A corrected report of Mr. 
Paine’s argument has been published. It shows that he 
brought to bear upon the subject, learning, labor, zeal, and 
address of no common order. We regret that we have no 
report of the speech of Mr. Smith. He is said to have 
made a stirring and eloquent appeal. 


Mr. Patne’s ARGUMENT. 


The limits of this article allow only a very condensed 
statement of the points. After pressing certain prelimi- 
nary objections to the form of proceedings, and to the de- 
privation, as he esteemed it, of a “ hearing in his defence,” 
he objected — 

1. That the causes assigned, if they meant anything, 
amounted to charges of “ s iledomnennet | in office.” ‘That the 
constitutional remedy for this was impeachment. By that 
proceeding, the officer was entitled to a regular trial, to be 
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confronted by witnesses, with the right of cross-examina- 
tion; to witnesses in his own behalf, with compulsory power 
to secure their attendance ; to a court of sworn judges ; and 
to security against all but a vote of two-thirds against him. 
That an officer could not be removed by the executive, on a 
mere majority vote, by address, for a cause for which he 
is impeachable. The removal by address was intended for 
cases which impeachment does not cover, as unoflicial mis- 
conduct, or mental, moral, or physical incapacity. Under 
this head, he objected that the Senate, who w ould be the 
judges of this cause on an impeachment, were making 
themselves parties by originating the address. 

2. ‘That the causes assigned were no grounds for re- 
moval either by address or by impeachment. ‘There was no 
allegation of incapacity of any kind, mental, moral, or 
physic: ul, and no charge of wilful mise onduct. The whole 
charge is, that he admitted the claim of one man, and de- 
nied that of another, to an oflice. ‘This he did upon his 
own view of the law. He was compelled to decide the 
question which should act before him as a sheriff. One of 
the claimants must be recognized, and the other not. He 
limited his decision within the narrowest bounds, and did 
all he properly could to avoid a decision. It comes to this, 
that, in the opinion of the other branches of the govern- 
ment, he decided wrong. He could not be removed merely 
for a wrong decision, granting itto be one. Even decisions 
in banc, made deliberately after consultation, are sometimes 
wrong, and often thought so. An incidental decision 
of one judge at nisi prius, may well be so. ‘To remove 
for that cause, would simply be making the legislature 
and the exec ative the supreme judici lary. 

3. Judge Davis, sitting at nisi prius, was as much bound 
by the constitution, as if sitting inbane. it is the supreme 
law, everywhere. Each claimant had an executive commis- 


sion. He only decided between them. The governor, if 


he thought the constitution authorized him to appoint a 


new sheriff, was right in acting upon his understanding of 


the constitution. Judge Davis, if he thought otherwise, 
was obliged to act upon his conviction, in his official 
capacity. ‘The case is not one of a disregard of one depart- 
ment by another, but of a conflict between co-ordinate 
departments, each acting in its sphere. Judge Davis had no 
decision of the Supreme Court to guide him, the. parties 
not having brought the question before the full bene h, and 
neither the legislature nor the executive h: aving called for 
a judicial interpretation of the constitution. 
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4. Mr. Paine reviewed the conduct of Judge Davis, 
on both occasions, to show that he acted with candor, dis- 
cretion, and modesty. He argued that his course at the 
March term, respecting the prisoners, was necessary, and 
strictly in accordance with law. 

5. He contended that if the proposed address was 
adopted, it would result in the worst consequences to the 
people, le iding inevitably to retaliation, and probably end- 
ing in converting the right of removal by address into an 
engine for putting the judicial office into the gift of the 
party in power each year, in violation of the principles of 
the constitution. 

6. He made a learned and elaborate argument to show 
that the decision of Judge Davis was in fact right, and 
gave it as his professional opinion, that it was so. ‘That 
question, however, turns chiefly on the letter of the law of 
Maine, and not being necessary to the understanding 
and decision of the principal question, economy of space 
requires us to omit it here. 


Mr. Cuoate’s ARGUMENT. 


Mr. Choate began by stating gracefully and cogently, 
that, a citizen of another State, he should need an apol- 
ogy for occupying a place that could be so well filled by 
members of the bar of Maine, if this were a question of 
local law and policy ; but as it was one concerning the pub- 
lic constitutional law, substantially alike in all the States, 
on which the interpretation adopted here would produce 
an effect everywhere, a law in which the citizen of each 
State was at home everywhere, and always and almost 
equally interested, he felt that he could not be regarded as 
a stranger to the question, or an intruder. 

He stated the question to be this: “ With what spe- 
cific purpose, and under what limitations, have the people 
of Maine given to the legislature the power to remove 
or to cause and co-operate in removing, by address, a 
judge of the highest judicial tribunal; and are you now 
about to use that power as they intended and expected it 
to be used when they gave it? Did they mean to author- 
ize their agents and se rvants of one department, the legis- 
lature or the legislature and governor, to remove their agents 
and servants of another department — a judge ora bench 
of judges — admitted to be honest, admitted to be com- 
petent,— for the single reason that in a case regularly be- 
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fore him or them, he or they formed and expressed an opin- 
ion on the interpretation of the constitution and a statute, 
(the interpretation of which belongs exclusively to the 
judges) diflering from the opinion entertained by you?”... 
Can the two other departments remove « member of the 
judiciary department, because, in a judicial opinion, he has 
expressed his own judgment and not theirs ? 

The record of “causes for removal,” shows that there 
is no charge or insinuation of bad faith, incapacity, neglect, 
bad temper, or any general intellectual, moral or physical 
inability. It does not intimate that anything against his 
general fitness is to be inferred from his acts in this case. 
It simply states his judicial opinion and act, in a given 
case, right, if that opinion was right, wrong, if that opinion 
was erroneous; but only, at most,a mistake on a point of 
law, but whether it be a mistake or not, being still matter 
of opinion. 

One cause for removal assigned is, that he “assumed, 
without legal issue or judicial trial thereof, to deny the law- 
ful validity of the commission,” &c. ‘The evidence showed 
that he desired the parties to present the question before 
the full bench, by regular issues, but that this was refused, 
and that each claimant came before him with a commission, 
and each claimed an oflice which only one could exercise. 
He was compelled to decide which should act, and this 

yas all he decided. He was obliged to decide according 
to law, and not according to the will of the executive de- 
partment. He was as much obliged to decide that ques- 
tion, as this convention would be to decide which of two 
claimants is its president, under the rules. 

The whole charge is, that on a question of which 
the judiciary is the final and conclusive interpreter, the 
judge gave an opinion in which the legislature difler from 
him, the question which is right, not being yet referred to 
the only conclusive authority. 

The people, who are sovereign, express their will in the 
constitution. This is the supreme law to all departments, 
all magistrates, and all citizens. In order that it may be a 
legal and not a mere moral restraint, the duty of deciding 
upon it conclusively, is lodged in one department. ‘That is 
the judiciary. The decisions of this department are de- 
cisive of all questions rightly before it, whether they arise 
from acts of individuals, or of the legislature, or of the ex- 
ecutive. ‘T'o secure this end, the judges must not be depen- 
dent on the other departmeats. ‘They must not express the 


. 
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executive or legislative will, but the will of the people, as 
found in the constitution. ‘To this end is the provision 
that the judges shall hold “as long as they behave them- 
selves well.” If their misbehavior is official, it. must be de- 
termined by trial or impeachment ; if not official, they may 
be removed by address after hearing, for causes assigne d. 

Mr. Choate referred to history for the practical interpre- 
tation of this power of removal, and declared that there had 
not been an instance in any part of the Union, of a removal 
of a judge by address, for an alleged mistake of law, nor an 
attempt at such a thing. He referred to the case of Judge 
Loring, and showed that the pe titioners for the removal 
disclaimed the notion of removing him for his decision, 
but put his removal solely on the ground of alleged mis- 
conduct in another office, of so gross a character as to 
show mental and moral unfitness for any judicial oflice. 
The legislature of Massachusetts voted the address on the 
ground of the truth of these charges; but the refusal of the 
governor to remove him had been generally acquiesced in 
by the people. ‘This interpretation by the people of all the 
States, in all times, is strong primd facie evidence of the 
meaning of the provision. 

He examined the history of the provision for removal by 
address, in the British Act of Settlement, and showed that 
it was introduced there, not to give parliament and the 
king a new power over the judges, but further to restrain 
the power of the king. It was to prevent the king’s remov- 
ing them at pleasure, and thus making them the agents of 
his will. From this history of the provision, and from the 
context of all the constitutions, he argued that it was not 
intended in our constitutions to give a new arbitrary power 
to the governor over the judges, by consent of the legisla 
ture, in violation of the great provision of good behavior 
tenure. 

On the main question of the true construction to be 
given to the power of removal by address, he argued that 
the constitution, above all other instruments, must be so 
construed as to make it harmonious and consistent. ‘There 
was the fundamental principle of the division of powers 
into three departments, each to be supreme and indepen- 
dent in its sphere, and neither to exercise the powers of the 
other. It would be in violation of this principle if the judges 
should be compelled to echo the will of the executive, or 
of the executive and legislature, in their decisions. If the 
other departments can reduce the judges to their tenants at 
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will, they are not an independent department. supreme in 
their sphere, and the other departments do, indirectly, by 
proxy, exercise judicial power. 

Another essential principle of all written constitutions is, 
that all legislative and executive action must be brought to 
the test of the constitution, and if it conflicts with the con- 
stitution, must be pronounced void. ‘The tribunal to which 
the pe ople intrusts this great power,is the judiciary. ‘That 
it may exercise the power without fear, favor, ‘affection, 
or hope of reward, it must be independent of the ordinary 
action of these departments. Consequently, these depart- 
ments cannot reduce their salaries, cannot remove them from 
office, exce pt on impeachment and convic tion, or by address 
for “causes,” and after hearing in defence. If the mere 
will of these departments is suilicient cause, how can any 
man “defend” himself against it? If their will is suflicient 
cause, what is the value of the principle, that the judicial 
interpretation of the constitution shall override legislative 
and executive action and opinion? for these departments 
can make and unmake the judges at their will. Still more 
inconsistent is it, if, as in this case, the very fact that the 
judiciary does its duty and brings executive action to that 
test, is made a cause for removal. 

Having, by an elaborate historical and philosophical 
examination, and comparison of the various constitutional 
principles and provisions, established the position that the 
setting aside executive action, as unconstitutional, cinnot be 
a “cause” for removing judges, he proceeded to examine 
the question, whether there could be any difference between 
the duties of a judge at nisi prius, and a judge in banc. It 
van hardly be necessary to give to the professional reader 
even an abstract of an arguinent on this point. It is a dis- 
tinction which can have no chance of reception, except in the 
mistake of a person ignorant of the duties and constitution 
of courts. Mr. Choate showed that the constitution was the 
highest law for the judge, everywhere, and that the position 
could hardly be seriously taken that the judges collectively 
were to follow the will of the people, but separately, the 
will of the executive ; in banc, to be governed by the con- 
stitution, at nisi prius, by the governor. ‘The distinction 
between nisi prius and banc, is merely technical, and for 
convenience. Formerly in Maine and Massachusetts, the 
distinction did not exist, and does not now, in cu pital 
cases. ‘I'he session is the Supreme Court, whether held by 
one judge or by all, and the one judge is the court, for the 
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time. He is to administer the law there, as well as in bane, 
and not to follow his own will, or interests, or the will of 
any person or department. Parties need not appeal, and 
cannot be compelled to appeal, from the decision of the 
judge at nisi prius, and often do not. He is to give them 
the law, for the time being, under his oath. This judge 
was bound to say, not whom he thought it most safe, most 
expedient, most politic, most popular, or most agreeable, to 
recognize as sheriff, but whom the constitution compelled 
him to recognize. 

Equally untenable is the position that the legislature and 
governor may remove a single judge for alleged judicial 
mistake, but not the full bench; that they may remove 
every judge, but not all the judges. The constitution 
knows no difference. It is the judge, and not the bench, 
that is protected againt the will of the other departments. 

Mr. Choate then proceeded to an examination of the 
opinion pronounced by Judge Davis, and contended, and so 
gave his own professional opinion, that the decision was, in 
fact, correct; although that ought to be an irrelevant con- 
sideration on the question of removal. He distinguished 
this case, by a plain and broad distinction, from the opinion 
of the judges of the Supreme Court of Massachusetts, on 
the construction of the statute of 1855 of that State. 

We are glad to learn that this argument of Mr. Choate 
will be published, as revised by himself; for-it is impossible 
to do it any justice in a brief abstract. It will be a valuable 
addition to the constitutional literature of America, and 
fully sustain his great reputation as a jurist, orator, and 
scholar. 


After the close of Mr. Choate’s address the convention 
dissolved. 

‘he address on the subject was carried in the senate by 
a vote of 25 to 3; and in the house by a vote of 81 to 60, 
nearly or quite a party vote, as we have been informed, in 
both places. Fifty-nine members of the house offered a 
protest against the address, which the house refused to 
receive. ‘lhe protest places the objections to the removal 
on the following grounds: viz. 


1, That the preliminary proceedings were in violation of the constitu- 
tion. 

2. That the convention of the two branches was an unauthorized 
mode of hearing the defence. 

3. That the causes of removal assigned amount to misdemeanor in 
office, and that for misdemeanor in office impeachment is the only consti- 
tutional mode of removal. 
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4. That Judge Davis had shown conclusively, that there were no causes 
either for impeachment or address. He had made an honest decision, in 
a case he was obliged to meet, which he limited in the strictest manner. 
That, as neither the executive, nor the legislative, nor the claimants, took 
measures to obtain the opinion of the full bench of the Supreme Court, and 
he had no judicial guide, he was bound jo decide according to his views 
of the constitution. His differing from the executive or legislative de- 
partments was such a difference as the constitution contemplates, and the 
execution of the constitution sometimes requires. It follows from the fact, 
that the constitution, and not the executive will, is the law for the judge. 

5. That the removal of Judge Davis was predetermined as a political 
and party measure, before action by either branch of the legislature, and 
the hearing a mere form. 

6. That it will be a dangerous precedent, leading to proscription and 
removal in all cases of party difference. 

Finally, on the ground that it is a violation of the principles of con- 
stitutional liberty and order, annulling the will of the people as expressed 
in the constitution, and subjecting the judiciary to a dependence on the 
other departments. 


After the passage of the address, the governor, the Hon. 
Samuel Wells, on the 11th day of April, by proclamation, 
declared Judge Davis removed from office, accompanying 
the declaration with an elaborate statement of reasons. 
More than half this document is devoted to an argument 
against the correctness of the decision of Judge Davis in 
the case of the sheriff. He comes to the conclusion that 
the opinion of Judge Davis was wrong, and that his own 
construction was the right one, for this was the same gover- 
nor that issued the later commission. 

He then takes up the question of the removal, and upon 
this point we give his own words that we may not be sus- 
pected of doing him injustice. 


Acting mm accordance with the opinion promulgated by Judge Davis, 
most of the sheriffs and registers of probate throughout the State refused 
to surrender their offices. As the new sheriffs were responsible for the 
custody of prisoners, and needed the prisons to hold in safe keeping those 
whom they were commanded to commit, and were required by law to 
occupy by themselves or their deputies, the houses connected with the 
jails, in some cases it became necessary to break open the doors of the 
jails, and houses appertaining to the jails, to cbtain possession of them. 
Judge Davis continues to entertain the opinion upon which he first acted, 
and his conduct is in direct conflict with the government. He refuses to 
recognize its officers, and into whatever county he may go, he will doubt- 
less recognize the former officers, and thus encourage and sustain 
insubordination and opposition to the regularly constituted authorities. 

According to his views, the new sheriffs have no right to hold the jails, 
or to arrest and confine any person. And if one of them should under- 
take to make an arrest by virtue of a precept in his hands, the person 
attempted to be arrested might kill the officer, if necessary to prevent the 
detention of his person and restraint of his liberty, and the act would be 
justifiable. If his doctrine is correct, it would be his duty to mee the 
former incumbents in the employment of force to retain their offices, and 
the jails, and houses appertaining to them. His conclusion would lead 
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practically to an open and forcible resistance to the existing government, 
and invite to civil war and revolution. 

The different departments of the government are bound to respect the 
acts of each other. When a person has a commission from the executive 
of the State, granted in pursuance of the ordinarily exercised authority, 
it is the duty of all citizens to submit to it ; and if it has been erroneous- 
ly issued, the remedy to be sought by those who object to it, is to bring 
the question before the legal tribunal provided for its decision. Whena 
final determination of those appointed to decide has been made, the ex- 
ecutive and the Aly are bound to conform to it. 

But an opinion by a single judge against the power of appointment, 
even in a case properly pending before him, would not justify resistance 
to the appointment. To produce such result, there must be an adjudica- 
tion of a tribunal empowered to render a final judgment as in ordinary 
cases between parties who bring their suits before it. One judge does 
not constitute the judicial department. The opinion of Judge Davis was 
not given in a case pending in court. It had no more authority in the 
contemplation of the law, than if it had been read by him in the street. 
No exception could be taken to it, so as to bring the matter before the 
full court. The law does not provide for exceptions in such a proceeding. 

ilence it was clearly his duty for the time being to receive the new 
sheriff, until his opinion in a case properly entered on the docket of 
the court, in concurrence with the other members of it, could have 
eventuated in a final judgment. Upon any other principle of action the 

overnment would be thrown into complete confusion, the people weuld 
a acting in opposition to each other, and so also the officers. ‘The sheriff 
would have as much right to challenge the validity and authenticity of 
the judge’s commission, as the judge that of the sheriff; they both derive 
their commission from the same source. Other subordinate officers could 
pursue the same course, and thus an end would be put to civil govern- 
ment. A judge should not be removed for an expression of an honest 
opinion merely, unless it indicates such a want of judgment, knowledge, 
and disposition, as shows him unfit to discharge the high and responsible 
duties of the judicial office. But when his opinion is perseveringly carried 
into practical operation to the destruction of all order and authority, 
what can be done but to take away the power thus improperly exercised? 
The constitution makes ample provisions for such remedy, and the 
question submits itself to the sound judgment of those who are to act in 
reference to it. The people have retained the power, through their 
representatives, not only to impeach judges ‘ for misdemeanor in office,”’ 
but ‘‘every person holding any office may be removed by the governor, 
with the advice of the council, on the address of both branches of the 
legislature.’’ The constitution does not prescribe the grounds of the 
address, but leaves it to the judgment, sense of propriety, and justice of 
the legislature. Party considerations should never enter into such 
measure, but the true motive should be the promotion of the public good 
by sustaining the institutions of the State, and the preservation of a pure 
and wise administration of justice. We have no reason to suppose that 
the disorder caused by Judge Davis will not continue to the end of the 
present year at least. And it could hardly be expected that direct 
opposition between two different sets of officers, one sustained by the ex- 
ecutive, and the other by the judge, could continue without violence, and 
breaches of the peace, of the most serious character. The condition of 
affairs requires, that either the legislature and the executive must yield 
to Judge Davis, and permit him to determine who shall act as sherifls, or 
remove him from office. The necessity of the case, requiring the address, 
must have pressed itself upon the legislature. It could not feel justified 
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in returning to its constituents, and leaving a man in power, who was 
arraying himself against the whole government of the State. 

Both the legislature and the executive are under a solemn obligation to 
the fuithful discharge of their duty. They could not justify to themselves 
a wilful neglect to correct known and dangerous errors on the part of a 
public functionary, especially such as actually disturbed the peace and 
tranquillity of the State. 

By the constitution of this State, Art. 9, Sec. 5, it is provided, that 
*« Every person holding any civil office under the State, may be removed 
by impeachment fur misdemeanor in office ; and every person holding 
any office, may be removed by the governor, with the advice of the 
council, on the address of both branches of the legislature.’’ It is pro- 
vided in art. 4, part second, section 7, that the senate shall have power 
to try impeachments, *‘ but the party, whether convicted or acquitted, 
shall nevertheless be liable to indictment, trial, judgment and punishment 
according to law.’’ 

An impeachment would therefore imply some crime or offence against the 
law for which the accused might be indicted. But there is no limitation 
in the constitution, of causes as a ground of removal by address. It must 
must have been intended to embrace cases where there would be no doubt 
of the existence of the faet upon which the cause was founded, and where 
it would be incompatible with a proper discharge of official duties to allow 
the incumbent to remain in office, although the cause would not amount to 
a crime, — such insanity, incapacity arising from physical or mental im- 
becility, a perversity of temper, preventing or grossly impeding a due per- 
formance of business, conduct in office practically destructive of society 
and civil government, whether the opinions upon which it proceeds, are the 
offspring of an honest, deluded, or factious mind. The people have 
retained in express language, in the constitution, the power of removal, 
through the legislature and the executive, of every person holding any 
office. Such person may be impeached for crime or misdemeanor, or 
removed for a cause, which in the calm, deliberate, intelligent judgment 
of those who are empowered to decide, render him incapable, or unsuit- 
able to discharge his duties. 

Believing that there is astrong necessity for the act, that the peace and 
security of the citizens of this State, and a due regard to the execution 
of the laws demand it, in pursuance of the address of both branches of 
the legislature, and with the advice of the council : 

I do hereby remove Woodbury Davis, and he is accordingly removed 
from the office of Justice of the Supreme Judicial Court of the State of 
Maine. 

Given at the council chamber, at Augusta, this eleventh day of April, 
in the year of our Lord one thousand eight hundred and fifty six, 
and in the eightieth year of the independence of the United States 
of America. SamveL, WELLS, 

Governor of the State of Maine. 


As an argument, this document will not do much harm, 
or make many converts, and deserves no particular notice ; 
but as proceeding from the governor of a State, and as 
a possible indication of political or party action, here or 
elsewhere, and as an act, which may serve as a precedent or 
pretext for fanatics and tyrants of whatever party or faction, 
itis worthy to be seriously pondered and closely scanned. 

7* 
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It is to be noticed that Governor Wells makes no im- 
putation on the motives of the judge, and no sugges- 
tion against his capacity. He says distinctly, that the 
right of removal is the same, whether the opinions given 
“are the offspring of an honest, deluded, or factious mind,” 
that he is not removed for his opinion, but because he 
adheres to it, and either he or the executive must give 
way. ‘The reason is solely this: —that the judge “ar- 
rayed himself against the whole government of the State,” 
and was in “direct conflict with the government.” Who 
is THE GOVERNMENT? ‘This is new and _ strange lan- 
guage in a democratic republic. “Iam the State,” is the 
well known boast of an absolute monarch. I am the 
Government, is the quiet assumption of an elected exe- 
cutive magistrate of a republic. Judge Davis set him- 
self against no act of the legislature. He set himself 
against no act of the governor. He set the constitution 
against an act of one governor and in favor of the 
act of another governor. ‘The governor whose act is 
overruled, has in his hands the power to remove, (though 
not in this case, the right,) and he sustains his own act by 
removing the judge, because he “ arrayed himself against 
the whole government of the State!” Who and what is 
the whole government of the State? When Judge Davis 
did this act, the legislature had not passed upon it. He 
did not judicially know that they might not agree with 
him. He could not know that the governor would not, 
on second thought. If it had been otherwise, his duty 
would have been the same. But there is not even this 
pretext. He could not tell which way the full bench of 
the judiciary would go. What was “the whole government 
of the State?” Nothing but an act of the governor, the 
validity of which he, the governor himself, admits to be 
purely a judicial and not a political question, and as to 
which “ the whole government of the State ” must yield to 
a majority of the Supreme Court, at any time. 

But the governor’s argument is answered by his ad- 
mission that, on the question passed upon by Judge 
Davis, the Supreme Court has final and conclusive power, 
and is supreme over both the other departments. 

It results, after all, in the simple question, what is the 
duty of the single judge of the Supreme Court? Here 
the governor takes the ground boldly, that the judge is 
to bow implicitly to the expressed will and opinion of the 
governor, on a judicial question, whatever the statute or the 
constitution may say to the contrary. ‘The act of the gov- 
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ernor, however contrary to the statute or to the constitution, 
whenever it comes before a single judge, is the supreme law. 
No one can call the act in question except on a final issue of 
law before a full bench of the Supreme Court. 

There cannot be a doubt that under our free institutions, 
any citizen, however obscure, in any cause, however hum- 
ble, before any judicial tribunal, can fall back on the con- 
stitution, and require the court to pronounce upon the 
constitutionality of any act, whether of an obscure man 
like himself, or of the governor, or of the entire legislative 
department. Expediency, discretion, and modesty, indicate 
to the inferior tribunal, or to the single judge at nisi prius, 
in a new and doubtful case, where he has no judicial deci- 
sion to control him, to lean in favor of the validity of the 
act of a department of the government. But there is 
no law that requires him to lean either way. On the 
contrary, the strictness of law entitles a party to a judi- 
cial opinion purely, at every stage at which the judge 
pronounces at all. The act of the governor is not voidable. 
It is either void ab initio and everywhere, or it is valid to 
the end, for it is a question of constitutional authority to act. 
Of this position there cannot be a doubt. But even if 
the governor’s position were the true one, as no bad motive 
or incapacity is charged, it resnlts only in a different form 
of an honest mistake of duty by the judge. He thought 
himself, at nisi: privs, bound to follow his judicial opinion 
of the constitution; whereas, he should only have known 
who was governor, and what the governor thought about 
the law, and what he would have him to do. 

That Judge Davis persisted in his opinion, and that this 
persistency might lead to disorder and conflicts, is a reason 
not fit to be assigned to a people who live under “ a gov- 
ernment of laws and not of men.” If he was right, should 
he not persist? If he was right, should he yield, and the 
party in the wrong persist? It all turns on the question 
whether he was right. If conflict was apprehended, how 
would it arise? It could only arise from the rejected sheriff 
refusing to obey the decision of the judge, whom he had 
compe led to a de cision, against his expressed wish. Who 
would be responsible for the disorder and scandal that 
might follow? What would be the remedy for it? It 
strikes us that it would be as natural a remedy to remove 
the sheriff as to remove the judge. But neither course 
was necessary. ‘The decision of the judge, invoked by the 
sheriff, should have bound him, for the time being, to the 
extent of that judge’s jurisdiction. A petition for manda- 
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mus, or quo warranto, would have insured him the opinion 
of the full bench directly upon the point, and a habeas 
corpus, or some other process, might have given it to him, 
indirectly. ‘The governor, and either branch of the legisla- 
ture could have required the opinion of the Supreme Court 
directly upon the point, at any moment. None of these 
means have been resorted to. They have been avoided. 
Judge Davis could not compela resort to them. ‘The case 
looks very much as though neither the sheriff, nor the 
governor, nor the legislature desired the opinion of the Su- 
preme Court — perhaps rather feared it; but that, for some 
reason or other, best known on the spot, the judge was 
compelled to decide the question, and then was removed 
for making the decision, without means being taken to deter- 
mine whether he was right or wrong. Suppose the opinion 
of the full bench had been obtained in the interval, directly 
upon the point, sustaining Judge Davis’s construction of the 
constitution, would the legislature have removed him for 
not following the governor's construction ? According to the 
logic of the, governors proclamation, they would be: bound 
to do so. Othe ‘rwise, the right of the judge to pass at all 
on the governor’s act at nisi prius, would depend upon 
whether he decided in the same way with the subsequent 
opinion of the full bench. If his decision turned out to be 
right, he had jurisdiction, and should be applauded; if 
wrong, he had no jurisdiction, and should be punished for 
usurpation. 

The course pursued by all the parties to this removal, 
and the reasons assigned for it, are of such a nature, that 
we are forced to the belief that the true “ cause of removal” 
does not appear of record, and lies deeper than the reasons 
given. It looks like an extreme measure of party policy, 
adopted and sustained by a governor who was a party to 
the question decided, and growing out of both a special, 
and a general cause. ‘The special cause is probably some 
political question or contest in the State, on the point at 
issue, or involving the persons concerned. Wedo not know 
what it is,and do not even know,and are glad we do not, 
to what political party the governor belongs, in the present 
state of politics in Maine. A reason personal to the judge 
there cannot be, for Judge Davis is admitted by all to be 
an upright, conscientious, laborious, judicious magistrate, 
young in years and new in office, but commending him- 
self in a remarkable degree, in his short term, to the bar, to 
litigants, and to his associates on the bench. 

The general cause to which we refer is the notion 
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which underlies a good deal of political action and lan- 
guage, that the majority or plurality of voters at an annual 
election are the people for all purposes; that the persons 
whom the majority or plurality elect to specific iegislative or 
executive oflices, to perform specific legislative or executive 
duties under the constitution, are the people for the time 
being, the “whole government,” the “State,” and all else 
mere subordinate functionaries, who must not come in 
conflict with their will, and if they do so, are to be treated as 
persons who resist the will of the people. An usurped 
supremacy of the legislature or executive over the judiciary, 
is looked upon as a proper supremacy of the people over 
their servants. ‘The legislature is apt to think itself the 
people. A declared majority at an election is apt to fill 
the chief executive with an opinion that he is, in some special 
manner, not expressed in the constitution, the organ or 
agent of the popular will. ‘This notion does not, it is true, 
take the form often, if ever, of a distinct proposition. It 
could not long live in that form. But we believe it to be, 
nevertheless, an active and dangerous element in socicty. 
Against it must be set up, everywhere, boldly, firmly and 
without delay, the great American principle, that the will 
of the people is to be found in the constitution. There it 
is garnered up, and there that will is daily and hourly 
repeated and re-aflirmed, so long as the constitution is not 
altered. ‘The will of the people is, that this constitution 
shall bind the majority of the people. The will of the 
people is, that a department of government shall be estab- 
lished, charged with the duty of holding the temporary 
majority of voters, the dominant party, the legislature and 
the executive, as well as the single citizen, to this constitu- 
tion. ‘This is a duty no judiciary in the world ever has 
been, or is now charged with, out of America. ‘To enable 
this department to do this duty to the people, to execute 
this great resolve of the people faithfully, learnedly, inde- 
pendently, the department is guarded against not ouly the 
control, but the undue influence of the temporary majority, 
of the legislature, and of the executive. Unless it is so 
eflectually guarded, the great American idea of constitutional 
control over majorities and over departments, may be 
abandoned, The constitution will be not a law, but a book 
of maxims; not a control, but advice ; and our government 
will be not a constitutional and limited, but an absolute 
and unlimited democracy; or, more correctly, in Mr. Jefler- 
son’s words, “an elective despotism.” 

As there is no precedent for this act of the legislature 
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and governor of Maine, in all American history, so we trust 
it will not itself become a precedent. We be lieve the agents 
of the people of Maine for legislative and executive pur- 
poses for the year 1856, will find that they are not susti iined 
by the people in their attack upon the judiciary; and 
especially, that all future governors will be taught that they 
are not the State. Such a result will rebuke the act, but it 
will not undo it. We learn that the constitutionality of 
this removal will be tested before the full bench of the 
Supreme Court. We presume there can be no more doubt 
that the court must pass upon the constitutionality of this 
removal, than there is that they cannot pass upon its pro- 
priety, or review the motives that induced it. If Judge 
Davis is not removed in such manner and for such causes 
as the constitution authorizes, the act is void ab initio, 
and not voidable, and the court must so treat it, and their 
decision must be conclusive. The question is in no sense 
a political, but solely a judical question, under our system. 
In every other country in Christendom, and in all ages 
heretofore, such a removal would be a sovereign political act, 
not to be inquired into by any department of the gov ernment. 
Under the written constitutions of the American model, it 
is the act of specific agents, appointed by the sovereign, 
with limited powers, for specific purposes, and is void unless 
warranted by the terms of the trust; and the sovereign has 
established a tribunal to determine whether it is so war- 
ranted. If the legislature should abolish the Supreme Court, 
or the governor should remove a judge and commission a 
successor without address or impeachment, it cannot be 
doubted that the validity of the new commission could be 
determined by the judicial department, and must be. So, ifa 
removal be for causes not warranted by the constitution, or 
Without any causes assigned, or without notice, or without 
opportunity to be heard in defence within the meaning of 
theconstitution, the action is void, and must be so pro- 
nounced. 

‘The public will be deeply interested, more deeply than it 
now fully knows, in the decision of this question by the 
Supreme Court of Maine. ‘This question presents to that 
tribunal an issue, which they may find a way, if they are 
so disposed, timidly, disenge ‘nuously, and as unfaithful 
stewards of ‘the public trust, to avoid. But it presents an 
issue which as jurists and scholars, as citizens of America, 
and of the State whose constitution is committed to their 
guard, as men who know that on the maintenance of con- 
stitutional government is staked the freedom, and security, 
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and earthly happiness of every human being, now or here- 
after in our land, they should be proud and happy to meet. 
They should meet it, and we doubt not they will, not as 
defending the judiciary as an order, nor as maintaining any 
right of Woodbury Davis, or of their own, however dear 
that right may be to them or to him; but as charged by 
the people with the duty of making sure to every man 
in Maine, who has a claim to try against a majority, a 
party, a governor, or a legislature, the right to look his 
judge in the face, and know that he is not the agent or the 
servant of the other party to the controversy. Never to our 
recollection, since the grand American principle of consti- 
tutional authority over legislatures and executive magis- 
trates sprang into being, has the judiciary of a State been 
charged with a more mome ntous duty. 


AMERICANS IN TURKEY. 


OPINION OF THE ATTORNEY-GENERAL OF THE UNITED STATES, 


October 23, 1855. 


ATTORNEY-GENERAL’s Orrice, t 


Sir:—In my communication of the 19th ult., on the 
subject of the judicial authority of the diplomatic and con- 
sular agents of the United States in ‘Turkey and China, 
allusion is made to the fact that the act of Congress of 
August 11, 1848, which regulates this matter, provides in 
terms for the exercise of such authority by ministers and 
consuls in ‘Turkey, only “so far as regards the punishment 
of crime,” leaving the question of civil jurisdiction to stand 
upon treaties or the peculiar public law of the Levant. 

The important distinction thus made as between China 
and Turkey may have arisen from some doubt as to the 
force and effect of the provisions on this point, contained 
in the treaty between the United States and the Ottoman 
Porte. 

I confess the language of the treaty is inexplicit, and 
apparently somewhat equivocal. ‘The words of the main 
article are these : — 

“Tf litigations and disputes arise between the subjects of 
the Sublime Porte and citizens of the United States, the 
parties shall not be heard, nor shall judgment be pro- 
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nounced, unless the American dragoman_ be _ present. 
Causes in which the sum may exceed five hundred 
piastres, shall be submitted to the Sublime Porte, to be 
decided according to the laws of equity and justice.  Citi- 
zens of the United States of America, quietly pursuing their 
commerce, and not being charged or convic ‘ted of any crime 
or offence, shall not be mole sted 3 ; and even when the ‘y may 
have committed some offence, they shall not be arr: sted or 
put in prison by the local authorities, but they shall be 
tried by their minister or consul, and punished’ according 
to their offence, following, in this respect, the usage ob- 
served towards other Franks.” (Art. IV.) 

In another article, it is stipulated that “ American mer- 
chants established in the well-defended states of the Sub- 
lime Porte for purposes of commerce shall not be disturbed 
in their affairs; nor shall the ‘y be treated in any way con- 
trary to established usages.” (Art. IT!. 

Finally, the treaty further stipulates that the United 
States may appoint consuls “at the commercial places in 
the dominions of the Sublime Porte, where it shall be 
found needful to superintend the affairs of commerce,” 
which consuls “shall enjoy suitable distinction, and shall 
have necessary aid and protection.” (Art. IL.) 

Now, upon the superficies of these articles, and of all the 
rest of the treaty, citizens of the United States are entitled 
to residence in ‘Turkey and to exemption from molestation 
there, only in pursuits of “ commerce,” and consuls are but 
ollicers “ to superintend the affairs of commerce.” 

It is true that Americans in ‘Turkey, committing crime, 
are to be tried by their minister or consul, “ following, in 
this respect, the usage observed towards other Franks ;” 
and the American “ dragoman ” (not the minister or consul,) 
is to be present at the trial of any litigation or dispute be- 
tween the subjects of the Porte and citizens of the United 
States. 

But how is it in the case of a “ dispute” between two 
citizens of the United States in 'Turkey, or a citizen of the 
United States and a subject of Austria, France, or Great 
Britain? As to these important questions, the treaty is 
either silent or obscure. 

What are the “causes in whic h the sum (demanded) 
exceeds five hundred piastres,” and “which are to be sub- 
mitted to the Sublime Porte to be decided according to the 
laws of equity and justice?” Are these causes between 
citizens of the United States, or between citizens of the 
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United States and other Franks, or eauses of the class de- 
scribed in the preceding sentence, that is, between Ameri- 
cans and the subjects of the Porte? All that, in the 
language of the treaty, is matter of construction, with much 
margin for controversy. 

I express the opinion, in the communication to which 
the present is supplementary, that “commerce” in the 
treaty means any subject or object of residence or inter- 
course whatever; that as to all civil affairs to which no 
subject of ‘Turkey is a party, Americans are wholly exempt 
from the local jurisdiction, and that in civil matters as well 
as criminal, Americans in 'Turke y are entitled to the benefit 
of “the usage observed towards other Franks.” 

I think the “causes ” spoken of in the second sentence of 
the fourth article are of the same nature as to parties as 
those, the “ litigations and disputes ” mentioned in the first 
sentence, that is, between citizens of the United States and 
subjects of the Porte: the meaning of which is, that causes 
between such parties under five hundred piastres in amount 
are to be decided by the ordinary local magistrates assisted 
by the dragoman, and causes above that amount by the 
Porte itself, that is, the Sultan or his appropriate minister, 
with intervention of the minister or consul of the United 
States. 

My conclusions in this respect are founded, first, on the 
phrase i in the second article, which engages that citizens of 
the United States in ‘Turkey, shall not be “treated, in any 
way contrary to established usages.” What are the “estab- 
lished usages?” U ndoubtedly, the absolute exemption of 
all Franks, in controversies among themselves, from the 
local jurisdiction of the Porte. 

I will not repeat here what has been said in previous 
communications as to the ground or principle of the right 
of exte rritoriality asserted by,and fully conceded to, Franks 
generaily, that is, Western ‘Christians, in ‘Turke ‘y. But it 
may be useful to show by some few authorities the full 
extent of the fact. 

In truth, as already intimated, there is a comple tely dis- 
tinctive code of public Jaw, for the Levant, including Bar- 
bary, that is, for all the Mohammedan countries of the 
Mediterranean. 

For ample understanding of this, we may take the con- 
dition of the consuls and subjects of France in the Levant 
as an example. 

In the first place, the French consuls enjoy diplomatic 
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privileges, as well in the matter of personal security as of 
intercourse with the government. (Moreuil, Agents Con- 
sulaires, tit. ii. ch. i.) 

Secondly. French subjects in the Levant constitute a 
nation there, justiciable, in matters civil as well as criminal, 
by the minister and consuls, and according to the laws of 
France. (De Clercq, Guide des Consulats, liv. vii. ch. 1, 
p- 4.) 

Such, in substance, is the condition of British subjects 
in the Levant. (Phillimore, Inter. Law, vol. ii. p. 271.) 

So it is, indeed, with subjects of the other independent 
powers of Christian Europe. (Wheaton’s Elements, by 
Lawrence, p. 166.) 

On the general doctrine thus in force in the Levant, of 
the exterritoriality of foreign Christians, has been founded 
a complete system of peculiar municipal and legal admin- 
istration, consisting of 

1. ‘Turkish tribunals for questions between subjects of 
the Porte and foreign Christians. 

2. Consular courts for the business of each nation of 
foreign Christians. 

3. ‘Trial of questions between foreign Christians of differ- 
ent nations in the consular court of the defendant’s nation. 

4. Mixed tribunals of Turkish magistrates and foreign 
Christians at length substituted, by common consent, in 
part for cases between Turks and foreign Christians. 

5. Finally, for cases between foreign Christians, the sub- 
stitution at length of mixed tribunals in place of the sepa- 
rate consular courts, this arrangement, introduced at first 
by the legations of Austria, Great Britain, France, and 
Russia, and then tacitly acceded to by the legations of 
other foreign Christians. 

Such is the outline of the European system in Turkey, 
as explained by M.M. de Clercq and de Vallat, the latest 
and fullest authority in this department of public law. 
(Guide pratique des Consulats, liv. viii., ch. ii. sect. i.) 

I conceive that, notwithstanding the apparent silence of 
the fourth article upon the whole subject of the civil affairs 
of Americans, and the seeming reference of their crimes 
alone to “the usage observed towards other Franks,” yet 
the engagement in the second article secures to Americans 
in Turke y, and consequently to the consuls of the United 
States, the same rights and privileges which are enjoyed 
by those of Austria, Great Britain, France, or Russia. 

This opinion derives confirmation from the tenor of all 
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our treaties with the Barbary States. The earliest, that 
with Algiers, may be taken as a type. It provides, in art. 
xv., as follows: ; 

“ Any dispuves or suits at law, which may take place 
between the subjects of the — ‘y and the citizens of the 
United States of North America, shall be decided by the 
Dey in person and no other. 

“ Any dispute which may arise between citizens of the 
United States shall be decided by the consul, as they are 
in such cases not subject to the laws of the Regency.” (8 
Stat. at Large, p. 135.) 

The same subject is yet more comprehensively regulated 
in a second treaty with Algiers, as follows : 

“Tf any of the citizens of the United States, or any per- 
sons under their protection, shall have any disputes with 

each other, the consul shall decide between the parties ; 

and whenever the consul shall require any aid or assistance 
from the government of Algiers to e nforee his decision, it 
shall be immediate ly granted to him; and if any disputes 
shall arise between any citizens of the United States and 
the citizens or subjects ‘of any other nation having a consul 
or agent in Algiers, such disputes shall be settled by the 
consuls or agents of the respective nations ; and any dis- 
putes or suits at law that may take place between any 
citizens of the United States and the subjects of the Re- 
gency of Algiers, shall be decided by the Dey in person, 
and no other.” (Ibid. p. 227.) 

Similar provisions in effect, though in different language, 
occur in the two treaties with Tripoli, (8 Stat. at Large, 
p. 153; ibid. p. 216); and in the two treaties with Tunis. 
(Ibid. p. 160, 299.) 

Although Morocco does not stand in the same qualified 
dependence on the Porte with Tripoli and Tunis and the 
old Regency of Algiers, yet Americans are placed on the 
like footing there as in the states of Turkish Barbary.” 
(Ibid. p. 103, 486.) 

A similar any exists in the treaty with the Ismaun 
of Museat. (Ibid. p. 459.) 

I conceive that all these treaties, assuming and recog- 
nizing the same doctrine of public law, that is, the exterri- 
toriality of Americans, and the judicial as well as diplo- 
matic authority of American consuls, serve to construe and 
to explain whatever there is of uncertain, obscure, and 
vague in the treaty with the Ottoman Porte. 

I present these considerations as the premises of the 
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suggestion that provision ought to be made, either by 
statute or regulation, to define the legal condition of per- 
sons and of their property in civil relations, not merely 
in China, but also in 'Turke ‘Ys and in all countries in which 
the right of exterritoriality is enjoyed by citizens of the 
United States. I have the honor to be, 
Very respectfully, 
(Signed) C. CUSHING. 
Hon. W. L. Marcy, Secretary of State. 


Cinited States Court of Claims.* 


Notes of Recent Decisions in the United States Court of 
Claims. April 29, 1856. 


Houtman, Apministrator, v. Tue Unirep Srates. 


Extra Allowance to Public Officers. 


The act of Congress of August 23, 1842, (5 Stat. at Large, 
570,) which enacts that no officer in any branch of the 
public service, whose pay is fixed by law or regulation, shall 
receive any additional pay, extra allowance, or com- 
pensation in any form, for the disbursement of public 
money or any other service, unless the same shall be author- 
ized by law, &c., applies to a secretary of legation who 
was obliged by the accumulation of business and confusion 
of papers in his office, as left by his predecessor, to devote 
much time and labor to these arrears, in addition to all the 
ordinary duties of his station, and the claim of his represen- 
tative for compensation therefor must be disallowed. 


Cuase v. Tur Unirep Srates. 


The rule above laid down does not apply to the case of 
a surgeon in the navy, who, by leave, renders services to 
another department, entirely out of the line of his duty, 


Hvusron v. Tur Unitrep Srares. 


The claimant had a contract for carrying the mails on a 
route in Florida, in two-horse coaches at a certain rate. It 


*In the note of Lindsay v. The United States, in the last number, the essen- 
tial fact was accidentally omitted, that the case was referred to the court by a 
resolution of the house of representatives. 
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became absolutely necessary to employ four-horse coaches 
to perform the service, and the claimant employed them 
accordingly for the last year and a half of his contract, with 
the knowledge of the post-office department. 

Held, claimant was entitled, on the ground of an longi 
promise, to extra compensation, reckoned upon the basis of 
his original contract. 


Have v. Tue Unirep Srates. 


Jurisdiction — Parties. 

Where it appears that persons not before the court, may 
have adverse rights, and that the questions in dispute cannot 
be properly decided for want of such persons being parties, 
the petition must be dismissed. 


Ross v. Tur Unirep Srates. 


The claimant was duly appointed and served as acting 
secretary of war, at divers times, amounting in all to one 
hundred and seventy-five days, between June 1832 and 
October 1833. 

Held, he was entitled to salary for one hundred and seventy- 
five days, at the rate of the salary of the secretary of war. 


Gipeon v. Tur United States. 


The board of navy commissioners established by act of 
February 7, 1815, (3 Stat. at Large, 202,) had authority to 
make a contract for stationery for the use of their office. 
Semble, such a contract was not abrogated by the act 
which repealed the above, and provided for the establish- 
ment of five naval bureaux. But whether so abrogated or 
not, the contract having been duly made by a competent 
authority, could not be rescinded by force of a statute or 
otherwise without proper compensation; and the claimant 
who held such a contract when the repealing act was 

assed, which the secretary of the navy afterwards refused 
to fulfil, on the ground that it was abrogated by force of 
that statute, was held entitled to relief. 


+ Ted 
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Circuit Court of the United States, District of Massachu- 
Sells. September Term, 1855. 


Unitrep Srares v. James H. Armstrona. 


The federal courts have not jurisdiction of manslaughter, where the blow 
is struck at sea, and the death occurs on land. 


The indictment in this case, charged that the prisoner on 
the high seas, on board an American vessel, the bark Kilby, 
maliciously, wilfully, feloniously, and of his malice afore- 
thought, struck William Thompson, the mate of the vessel, 
with a hate het, giving hima mortal wound. ‘That 'T homp- 
son lived from the 22d of July, 1855, when the blow was 
struck, until the 29th of the same month, when he died 
“upon land,” within the United States. The indictment 
also charged that the prisoner did upon the high seas, and 
upon land, wilfully Ai// and murder the said 'Thompson. 
~ The trial was before justices Curtis and Speracur. 

The government proved that the prisoner struck ‘Thomp- 
son with a hatchet, while the vessel was out of sight of 
land, and that the captain thereupon put back, and the 
mate was taken to the Marine Hospital, in Chelsea, where 
he died of the wound. ‘The defence was, that there was 
euch provocation as to negative the implication of malice, 
and such as would render the act simply manslaughter at 
common law; and the jury found the prisoner guilty of 
manslaughter. After verdict a motion was filed in arrest 
of judgment upon the ground (with others) that the statute 
of 1825, (ch. 65, § 2,) upon which the indictment was founded, 
gave the United States Court jurisdiction in cases where 
a blow was struck on the high seas, whereof the party 
stricken died afterwards upon land, only in case the blow 
was struck wi/fully and maliciously : and that the j jury hav- 
ing negatived the existence of malice, by a verdict of man- 
sl: 1ughte r, the offence found did not come within the act. 

And it was argued that the courts of the United States 
had power to punish manslaughter only under the act of 
April 20, 1790, § 12, and when it was committed on the 
high seas. ‘That this manslaughter was not committed at 
sea, inasmuch as the death occurred on Jand, and that the 
fact that the blow was given on the sea did not give the 
United States courts jurisdiction, if the case was man- 
slaughter and not murder. United States v. McGill, 1 
Wash. C. C. R. 463; 5 Wheat. 76. 

Curtis, J. delivered orally the opinion of the court, and 
held that the judgment must be arrested. ‘That malice was 
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an essential part of the offence contemplated by the statute. 
That the finding of the jury negatived this idea of malice, 
their verdict meaning that there was an unlawful killing 
without malice. ‘The finding and the charge do not come 
under the statute. The case is like that of MeGill, cited 
by the prisoner’s counsel. ‘There was the malicious wound- 
ing on the seas, and the death on land. But the court held 
that under the act of 1790, § 8, no murder on the seas was 
proven. Congress must have supposed that the act of 
1790 did conte a a death on land, caused by a blow 
given on the high seas. The act of 1825 provides ‘only for 
this oflence coupled Ww “ith malice. 

The crime of manslaughter must be proved to have been 
committed on the high seas, to be punishable i in the Federal 
courts; and as the otle ‘nce of the prisoner was not consum- 
mated on the high seas, so as to bring him within the act 
of 1790, the judzme ut must be arrested. 

B. F. Hallett, district attorney, for the United States. 

John A. Loring and Wm. 8. Dexter, for the prisoner. 

The defendant was afterwards indicted in the District 
Sourt, for an assault with a dangerous weapon, and con- 
victed. 


District Court of the United States, Massachusetts. March 
Term, 1856. 


Unirep Srares v. Davin A. Suiru. 


To constitute the offence of false swearing under the Act of 1813 for the 
payment of fishing bounty, there must be a wilful and corrupt intent 
to swear falsely. 

This was an indictment for perjury in making a false 
declaration to obtain the bounty on a fishing schooner, 
called the Kast Wind, of Provincetown. ‘The act of 1813 
allows a bounty to vessels that have been employed in the 
cod fishery not less than four months at sea, provided they 
shall have been employed under an agreement with the 
fishermen on shares. ‘The act declares that “any person 
who shall make any false declaration in any oath, or affir- 
mation required by this act, being duly convicted thereof, 
shall be deemed guilty of wilful and corrupt perjury, and 
be punished accordingly.” 

In order to procure the bounty, the law requires that the 
owner of the fishing vessel, his agent or representative, shall 
produce to the collector the original agreement with the 
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fishermen employed during the fishing season, which shall 
provide that the fish or their proceeds shall be divided 
among the fishermen, in proportion to the fish they may 
respectively have caught, and to the truth of which he 
shall swear or atlirm. 

It was proved at the trial, that Paul Atkins, the manag- 
ing owner of the East Wind, which had been employed 
four months in the cod fishery, gave powers of attorney 
to the defendant, D. A. Smith, to procure the fishing bounty 
of the collector, 8. B. Phinney, at Barnstable. The defend- 
ant at the same time took the papers and powers of attor- 
ney for other vessels, about thirty in number, belonging to 
Provincetown, for which he engaged to collect the bounty, 
and for each of which he was to be paid fifty cents. He 
Was a county commissioner at the time, and was going 
from Provincetown to Barnstable on business. Mr. Smith 
produced to Collector Phinney, the fishing agreement of the 
owners and skipper of the East Wind, which was in legal 
form, signed by the master and crew, and purporting to be 
on shares, according to law. ‘To the truth of this agree- 
ment he took and subscribed the following oath before Col- 
lector Phinney: “I solemnly swear that the paper now 
produced by me to the collector, is the original agreement 
between the owners, master and fisherme n, “of the schooner 
East Wind, for, and during the last fishing season.” ‘The 
oath was administered December 31, 1855, and thereupon 
the collector paid the bounty to Mr. Smith. 

The governinent produc ed three of the fishermen engaged 
in the vessel, two of whom testified that they were hired 
by the pratense that is, so much for every thousand fish 
they caught, and the othe 'r that he was hired by the season, 
for $125. ‘The agreement was made with the master. 
They were to have no part of the bounty, five-eighths of 
which by law belong to the fishermen, and three eighths 
to the vessel. ‘They all signed the regular shipping paper, 
which was printed, to go on shares, but the actual agree- 
ment was as above stated. 

There was no evidence to contradict this, and it was ad- 
mitted that the oath taken by the defendant, was not true 
in point of fact. But the counsel for the defendant argued 
to the jury that the defendant took the oath innocently, and 
in good faith; that he had no personal knowledge whether 
the ‘paper he swore to was true or false; that it Was Cus- 
tomary for persons who had no personal knowledge of the 
facts, but who had received the papers as genuine, and 
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found them correct in form, to take such oaths,at the request 
of the owners who sent their papers by them to obtain the 
bounty, and that as there was no wilful and corrupt intent 
ou the part of the defendant to swear falsely, he was not 
guilty of “wilful and corrupt perjury.” 

The United States Attorney argued that the perjury 
consisted in the false declaration, that the paper produced 
was the true agreement, when it was not the agree- 
ment, and also in the defendant’s positively swearing 
that it was the true agreement, when he knew that he 
had no knowledge whatever of the fact he swore to. 
That by such swearing he induced the collector to pay the 
bounty, who had testified that he could not have paid the 
bounty under his instructions from the treasury depart- 
ment, and should not have paid it, if he had known that 
the fishermen were not employed on shares, and that he 
relied on the oath of the defendant for the truth of the 
agreement, to which he there positively swore. 

“The attorney requested the court to instruct the jury 
that if the defendant, Smith, when he positively swore that 
the paper produced by him was the original agreement, had 
no knowledge that it was the agreement, and Anew that he 
had no knowledge of the fact to which he made oath, then 
he knowingly and wilfully swore to a false declaration. 
And to this point, he cited 1 Hawkins, chapter 27, section 
6; 2 Russell on Crimes, and 3 Greenle «f—" that it is per- 
jury if one wilfully swears that he knows a thing to be true, 
which at the same time he knows nothing of, and impu- 
dently endeavors to induce those before whom he swears, 
to proceed upon the credit of a deposition which any 
stranger might make as well as he.” 

Spracur, J., instructed the jury that the law did not 
allow the fishing bounty, unless by the agreement under 
which the voyage was performed, the fishermen were 
severally to share in the bounty and proceeds of the 
voyage. That engaging men for so much a thousand fish 
caught, or hiring them by the month or season, except the 
cook, was not a compliance with the requisitions of the 
law, and no vessel was entitled to bounty, where the fisher- 
men did not have a share in the residue of the proceeds of 
the voyage, in proportion to the number of fish caught. 
The law inade it necessary, in order to obtain the bounty, 
that, after certain deductions from the proceeds of the fish 
caught, the residue should be divided among the fishermen, 
according to the number of fish they caught, and that five- 
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eighths of the bounty should be divided in the same propor- 
tion. And the owner, his agent, or representative, must 
swear that such was the agreement, in order to get the 
bounty. But in order to make the offence perjury, under 
the statute, the jury must be satisfied that the defendant 
swore to a declaration, which at the time he was aware 

ras false. ‘To constitute the offence, it must be proved, 
that, in taking the oath, the defendant knowingly swore to 
a declaration as a fact, which he was aware was untrue. 
And that might be either by swearing to a fact which he 
knew was not true, or by swearing to his knowledge of the 
fact, when he knew he had no such knowledge. Rash 
swearing was not necessarily perjury, and the jury would 
inquire whether it was honestly done, or to deceive the 
otlicer and get the bounty by making a false declaration. 
The jury would inquire what reason the defendant had for 
believing that the oath he took was true. He had no par- 
ticipation in the voyage, and no interest in swearing falsely 
to get the bounty. Was the paper put into his hands as 
an original document, and did he receive it as such? It is 
in the usual form, and purported to be a genuine document. 
It had the genuine signatures of the master and all the 
fishermen, and was countersigned by the owner of the 
vessel. It had also the certificate of the inspector, at Pro- 
vinecetown, who examined the vessel before she went on 
her voyage, and the oath of the master of the vessel before 
the deputy collector, on her return, that it was the actual 
agreement for the voyage. T aking the position in which 
the defendant stood, did he honestly and in good faith take 
the oath, or did he wilfully swear that he had knowledge of 
that which he was conscious at the time he had no know- 
ledge of ? 

The jury retired, and after being out a few hours, came 
into court and requested instruction, whether the oath must 
be taken wilfully and with intent to defraud ? 

The court said, “ It is necessary for the jury to be satisfied 
beyond a reasonable doubt, that ‘the oath was taken wilful- 
ly and intentionally to deceive, or mislead, and that the 
defendant stated as true, what he knew to be false. If he 
had no intentions of stating a falsehood to mislead, it is not 
the oflence charged in the ‘indictment, there being no col- 
lusion with any oflicer. ‘That it was not necessary that 
the defendant should have intended to defraud the govern- 
ment, by obtaining the bounty for a vessel which he did 
not think had earned it. He might believe that the vessel 
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had been employed the full time, with the requisite crew 
under the proper agreement, and so was entitled to the 
bounty, and yet he might, under the statute, be guilty of 
the offence charged by swearing falsely, to induce the col- 
lector to pay the bounty.” 

Under this instruction the jury retired, and returned a 
verdict of “ not guilty.” 

B. F. Hallett, district attorney, for the United States. 

T. K. Lothrop, for the defendant. 


Unitep States v. Ruet ATKINS. 


False swearing, touching the expenditure of public money, within the act of 
1823, must have been with a fraudulent intent to deceive, and thereby to 
obtain the expenditure of the public funds. It is not necessary that the 
moncy should be actually expended. 


The defendant was put upon trial, for obtaining the fish- 
ing bounty for the schooner Waldemar, of Province ‘town, 
by making a false declaration in an oath, required by law, 
before the collector of Barnstable. The prosecution relied 
in this case upon the act of 1825, which provides that “if 
any person shall swear or affirm falsely, touching the ex- 
penditure of public money, he shall, upon conviction thereof, 
suffer as for wilful and corrupt perjury.” 

The defendant, who was vot interested in the vessel or 
voyage, undertook to obtain the bounty under a power of 
attorney from the owner, which authorized him to do all 
things lawful and nee essary to obtain the bounty money. 
He produced to the collector a fishing agreement, drawn in 
legal form, and signed by the master and crew, and counter- 
signed by the owner, arid thereupon took and subscribed 
the oath before the collector, in which he swore as follows : 

— “J, Ruel Atkins, lawful agent of the schooner Walde ‘mar, 
do sole mniy swear, that the paper now produced by me, is 
the original agreement made between the owner, master 
and fishermen, of the schooner Waldemar, employed on 
board said vessel during the last fishing season,” upon 
which the collector paid to him the bounty, $238, for which 
the defendant signed a receipt. 

It was proved by the collector that the oath was required 
and taken, and that he should not have paid the bounty 
unless this oath had been taken, or the papers produced as 
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the true agreement. Two of the fishermen testified that 
they did not go on shares, but were hired by the master, at 
the rate of $27 and $24 a thousand, for each thousand fish 
they caught, and that there were but three sharesmen on 
board the vessel. They signed the printed agreement, on 
shares, at the request of the master, but it was not read to 
them, and they never agreed to go on shares. ‘They were 
told by the master that there could be no more sharesmen, 
and he wanted men by the thousand catch. ‘They received 
nothing from the bounty. 

It was contended by the counsel for the defendant, that 
to make out the offence of false swearing, it must be proved 
that the defendant swore to a falsehood, knowingly, with 
intent to defraud the United States, and that the defendant 
did not know of the fraud, but took the oath ignorantly, as 
a matter of course, believing that the agreement was genuine, 
and not with the intent to deceive the collector. 

The attorney for the United States, argued that this was 
not the common law oflence of perjury, but a statute offence 
of swearing falsely. ‘That ignorantly and deliberately 
swearing to a positive fact, which the defendant did not 
know of his own personal knowledge, was wilfully, falsely 
swearing. ‘That he had knowledge that the agreement on 
shares was not the true agreement, because the evidence 
showed, he must have known that the men were paid off 
before the voyage was settled, and the shares ascertained ; 
and further, that when he swore positively to the agreeme nt 
as the true agreement, he knew that he had no personal 
knowledge of the fact that it was the true agreement, and 
thereby deceived the collector, who relied on his positive 
oath to the fact, and paid the bounty. That the eifect of 
the oath was to induce the collector to pay the bounty, by 
which the United States was defrauded, and the fishermen 
deprived of their share of the bounty, which the law designed 
for their benefit, and not for the owners and masters, who 
had thus obtained the whole of the bounty. That the ex- 
penditure of public money had thus been brought about by 
an oath, which was false in fact, and the defendant having 
acted deliberately in taking that oath, was liable for the 
consequences of his acts from which all the criminal intent 
necessary to constitute the statute oflence, was to be legally 
inferred. 

Spracve, J., in charging the jury, affirmed his former 
instructions to the same jury in the trial of David A. Smith, 
for perjury in a like case, and then referred to the law ap- 
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plicable more particularly to those guards upon which the 
attorney for the prosecution in the present case relied, under 

the act of 1823, as not perjury at common law, but the 
offence of false swearing created by the statute. The 
Jearned judge said that the allegation in the indictment is, 
that the defendant falsely swore that the fishermen’s agree- 
ment produced by him to the collector, was the original 
agreement for the performance of the fishing vogage, when 
in fact it was not the original agreement. ‘The fishermen 
testify that they were not engaged upon shares, but were 
hired for a specific time, to be paid for every thousand of 
fish caught by them during the voyage. If you believe 
them, the shipping paper upon which the defendant took 
the oath was not the actual agreement with the fishermen, 
and if they were hired as they have testified, the vessel 
would not be entitled to the allowance of bounty, because 
the law in that respect had not been complied ‘with, and 
whoever knew that such was the fact, and was concerned 
in procuring the payment of the bounty, with that know- 
ledge, participated in a fraud upon the United States. 

But if a fraud was committed, was the defendant guilty 
of the offence of false swearing in order to obtain the bounty 
with which he is charged ? 

Was the oath which the defendant took when he obtained 
the bounty from the collector, false within the meaning of 
the law? ‘That it was not the truth is apparent, but to 
make the defendant guilty of false swearing, it must have 
been intentionally false. It must be false as to him, and 
he must be proved to have been guilty of the intent to 
swear to a falsehood. 

First — It is contended for the prosecution, that from all 
the evidence in the case the defendant must have known it 
was not the agreement. 

Second— That he swore positively it was the agree- 
ment, when he was conscious that he did not know it was 
the agreement. 

These are distinct grounds, and if either is made out be- 
yond a reasonable doubt, the offence charged has been 
committed... As to the first, did the defendant wilfully 
undertake to swear to that which he was well aware was 
untrue, and further did he do so for the purpose of deceiv- 
ing the collector, in order to obtain the bounty? ‘The 
motives and intent are to be drawn from the acts and de- 
clarations of the defendant. What were the facts? It 
does not appear that there was any communication between 
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him and the owner, Crowell, who is deceased. The power 
of attorney to procure the bounty was given by Crowell to 
the defendant, who had no interest in the vessel. The de- 
fendant went to the collector with the fishing agreement 
drawn up for the division of the proceeds in shares, in the 
form required by law. That paper was signed by the 
master and fishermen, and countersigned by the owner. 
Upon the back of it was the oath of the master of the 
vessel, taken before the deputy collector, that it was the 
actual contract with the fishermen. ‘There was also the 
certificate of the inspector, made before the vessel sailed, 
that it was the agreement under which the voyage was to 
be performed. What other knowledge he had does not 
appear. It is said that any stranger who looked at the 
papers might have the same knowledge, and thereupon 
swear that the paper was the true agreement. ‘The collector 
came to the conclusion that it was genuine, and adminis- 
tered the oath. He says that he relied upon that oath, and 
did not go behind it, but he also examined the papers, 
which all appeared to be genuine, and in the form required 
by law. From the whole evidence the jury will determine 
whether they are satisfied beyond reasonable doubt, that 
when the defendant swore it was the original agreement, he 
knew it was not the original agreement, and intentionally 
swore falsely. 

The second ground taken by the attorney for the prose- 
cution, is distinct from this, and I instruct you that it 
would be false swearing if the defendant swore that he had 
personal knowledge of a fact, when he had no such know- 
ledge, and was conscious he had none, and also so swore 
to deceive the collector, and induce him to pay the bounty. 

The form of the oath is positive. “I solemnly swear 
that the paper now produced by me, is the original agree- 
ment.” Did the defendant by swearing positively mean to 
swear that he had personal knowledge that it was the 
original agreement? ‘The defendant could not swear of 
his actual personal knowledge that it was the original 
agreement, unless he was present when it was made. All 
else would be information and hearsay. The question is, 
did he intend to make the collector understand that he 
had knowledge it was the original contract, or did he 
merely mean to swear that it was such to the best of his 
knowledge and belief? The matter for you to decide, 
gentlemen, is, whether you are satisfied that the defendant, 
in order to deceive the collector, wilfully and intentionally 
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swore to what he knew was false, either as to the agree- 
ment being genuine when he knew it was not, or to his 
knowledge of that fact when he was conscious he had no 
such knowledge. 

The jury were kept together seven hours, and being un- 
able to agree, were discharged. 

B. F. Hallett, district attorney, for the United States. 

T. K. Lothrop, for the defendant. 


s LIERA: 


Notes of Recent English Decisions. 


We give below, as promised in our last, notes of many English cases, 
indeed of all that had reached this country for several weeks before this 
number was prepared, and were considered of interest here. We have 
given them somewhat more fully than we do the short notices of our own 
decisions, because the originals are probably less accessible to our readers 
now, and cannot be got out by our enterprising publishing houses, until 
some months later than we are able to give an outline of them. Much 
of whatever merit may be found in the following abstracts, is due to J. 
Randolph Coolidge, Esquire, of the Suffolk Bar, a gentleman of high 
attainments, whose assistance we were so fortunate as to secure in their 
preparation. 





Court of Queen’s Bench. February 23, 1856. 
Tuompson v. Hoprer. 
Marine Insurance — Implied Warranty of Seaworthiness. 


In a time policy effected by the owner of a vessel lying 
ina home port, where the owner resides, there is no im- 
plied warranty of seaworthiness. (Earle, J. dissentiente.) 

A plea that the owner wilfully sent the ship to sea in 
an unseaworthy condition, and that while so, she was lost, 
is not sufficient, because it does not follow that she might 
not have reached her destination safely, and the averment 
is not that she was lost in consequence of unseaworthiness. 
But the owner cannot recover for a loss occurring from his 
own wrongful act in improperly sending the ship to sea 
in an unseaworthy condition, and without a master or 
proper crew. 
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Court of Queen’s Bench. February 23, 1856. 


Fawens v. SaRsFIELD. 


Marine Insurance — Implied Warranty of Seaworthiness. 

Where a time policy was effected on a ship while lying 
in a port where she could be repaired, but from which she 
sailed in an unseaworthy condition, and was afterwards 
lost, it was held — 

That there was no implied warranty of seaworthiness in 
the case and that the sailing of the vessel in an unsea- 
worthy condition was no bar to the action, it not appearing 
that the assured was a resident of the place where the port 
was, nor that he had notice of the conditiofeof the ship. 
But that the insured could not recover for repairs of the 
vessel in the course of the risk, which were rendered neces- 
sary by reason of her unseaworthiness merely, and not by 
the perils insured against. 

Semble, by Campsety, C. J., that there is no implied 
warranty of seaworthiness in any time policy. 


Judicial Committee of the Privy Council, February 12, 1856. 


Tue James — Lawson v. Carr. 
Collision — Statute rule where both are in fault. 

The Merchant Shipping Act of 1854, lays down cer- 
tain rules for the conduct of vessels, proceeding in diflerent 
directions, and likely to collide, and provides that the 
owner ofa ship infringing such rules, shall not be entitled 
to recover for damage from collision occasioned by the in- 
fringement. 

Held, that a party thus in fault, cannot recover any 
damage, although the other party were also in fault. And 
that the statute applies to two vessels lying to, one head- 
ing to the north, the other to the south. 


Queen's Bench (in Ireland). Mich. Term, 1855. Monday, 
November 26. 
Haveuton v. Morton. 
Statute of Frauds — Signing. 


A memorandum which contained the terms of a con- 
tract of sale of goods, was made at the time of the negoti- 
ation between the parties, but was signed by neither. Sub- 
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sequently the transaction was referred to in a letter written 
by the vendor to the purchaser, apparently relating to the 
memorandum, but insisting that he was discharged from 
performance of the agreement by force of a condition in 
the contract, which condition did not appear in the memo- 
randum. An action having been brought against the ven- 
dor for non-delivery, 

Held, (Lefroy, C. J. dissentiente) that the memorandum 
and letter, takenin conjunction, did not constitute a sufhi- 
cient note in writing, within the statute of frauds. 


Judicial Committee of the Privy Council. February 13, 1856. 
Frixione v. TAGLIAFERRO. 


Principal and Agent — Damages sustained on behalf of Principal — Rati- 
Jication. 

In order to entitle an agent to recover from his principal 
damages sustained in defending a suit on the principal’s 
behalf, it is sufficient to show that the loss arose from the 
fact of the agency, that he was acting within the scope 
of his authority, and that the damage was not attributable 
to any fault or /aches on his own part. 

It is immaterial that he exceeded his original instruc- 


tions, if the principal adopted his act with full knowledge 
of the facts. 


V. C. Stuart’s Court. Friday, April 4, 1856. 
Hawker v. HaLLEWwELL. 
Post-Obit Bond — Insolvent Law. 
A post-obit bond, during the life time of the parties 
upon whose death it is conditioned to take effect, is not a 
debitum in presenti solvendum in futuro, and the obligee 


cannot prove his claim against the insolvent obligor under 
the Insolvent Debtor’s Relief Act. (12 Vic. ce. 110.) 


Bankruptcy (Dublin). January, 1856 
| Re Wivuram and Gitmore AGNEW. 
Proof of Debt —Co-contractors — Joint Crediters— Collateral secu- 
rity — Merger — Costs. 


When two, who are the principal or original debtors, 
execute a joint bond, with a third party as their surety, 
and the creditor enters up a joint judgment on the bond, he 

g* 
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cannot, upon the original debtors becoming bankrupt, 
prove against their estate, whilst their co-conuzor remains 
solvent. This rule is not confined to cases of partner- 
ship, but applies to contractors generally. Where creditors 
have a judgment on a bond given as collateral security 
for advances to be made, the doctrine of merger does not 
apply, the judgment being itself collateral; and the credi- 
tor may prove on the foot of the simple contract. A cred- 
itor volunteering to aid the assignees, in objecting to a 
proof, will not be allowed costs out of the estate. 


Court of Appeal (before the Lords Justices). February 
22 and 23, 1856. 


Evans v. BremrIDGeE. 


Principal and Surety — Equitable Defence at Law — Contract Defec- 
tive — Injunction. 

The plaintiff had been sued by the defendant upon a 
deed executed by him, purporting to contain a joint and 
several covenant by himself and another as co-sureties ; 
but the deed was never executed by the intended co-surety, 
and this was pleaded by the present plaintiff, by way of 
equitable defence to the action at law. ‘The defendant de- 
murred to the plea, and before argument of the demurrer, 
the plaintiff filed this bill in equity. 

Held, that the plaintiff was entitled to relief, and that 
the Court would interfere in the existing state of the plead- 
ings, by injunction to stay all proceedings in the action, and 
under the deed. 


Exchequer Chamber. February 20, 1856. 


Hitton v. Eckerstey. 


Bond — Illegality — Agreement of Masters to Defeat Combination of 
Workmen — Restraint of Trade. 

The condition of a bond recited that the obligees were 
mill-owners in W., employing many work-people and 
servants, and that there were societies or combinations 
existing whereby persons were deterred by fear of social 
persecution from hiring there, and the legal control of the 
obligees over their own property was interfered with, which 
combinations were supported by an arbitrary rate imposed 
upon persons receiving wages from the obligors, and that 
for their own protection, &c. it had been agreed that the 





Notes of Recent English Decisions. 103 


obligees should for twelve months carry on their works in 
regard to wages, hours of work, times of engagement of 
work-people, and general discipline and management, in 
conformity with the resolution of a majority of the obligors 
present, at a meeting to be held for the purpose of car- 
rying the agreement into effect. Now if they should con- 
form, &c., bond to be void. 

Held, the condition was illegal, as being a reStraint of 
trade by preventing the obligees from severally carrying on 
their own business, each according to his own discretion. 


Court of Chancery (Ireland). February 11 and 12, 1856. 
CiarkeE v. M’ Natty. 
Champerty — Contract to Adcance Money to carry on a Suit. 


Money was advanced on the security of a bond with 
warrant to enter judgment thereon, for the purpose of 
enabling a person to prosecute her claim upon the property 
of one deceased, alleged by her to have been her hus- 
band. ‘The bond was also to stand as a security for fur- 
ther advances, for the same purpose. 

Held, that the contract was illegal on the ground of 
maintenance. 


V. C. Stuart’s Court. Monday, February 18, 1856. 


Suepen v. Crosianp. 
Attempted Sale of Office by New to Old Trustee. 


Testator by his will which contained a power of ap- 
pointing new trustees, appointed C. one of his trustees 
and executors. Subsequently, by a codicil, he revoked the 
appointment of C.and appointed H. in his stead. After 
the testator’s death, H. in consideration of a sum of £75 
paid to him by C. retired from the trusteeship in favor of 
the latter, who was appointed by deed under the power, a 
a trustee in his place. It was stated that the sum of £75 
formed no part of the testator’s assets, but was paid by C. 
out of his own pocket. 

The Vice CuaNncetuor said, that the deed which af 
fected to appoint Crosland a trustee in the place of Hors- 
field, was fraudulent and void, as an execution of the 
power of appointment contained in the testator’s will. 
The deed must, therefore, be delivered up to be can- 
celled. It had been asked, further, that the sum of £75 
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might be considered as part of the trust fund,and might 
be directed to be repaid by Horsfield for the benefit 
of the cestui que trust. Cases had occurred in which 
trustees had paid other persons to discharge duties which 
were properly attached to their office; but this was the 
first case in which the court had had to deal with a 
trustee who had made a sale of his office. It did not 
seem to him to signify how the profit was derived, whether 
from the trust property or from the mere office of trustee. 
The same principle was applicable in the latter as in the 
former case. He must, therefore, hold that the sum of 
£75 must be repaid for the benefit of the cestui que trust. 
The deed being fraudulent and void, he must hold that no 
estate passed under it, and would not order a reconveyance. 


Court of Exchequer. January 28 and February 20, 1856. 


Wiccetr v. Fox anp ANOTHER. 


Master and Servant — Sub-contractor — Liability for Injury by Neglh- 
gence of Workman, 


A. was employed by B., who was a servant of C. and 
D., contractors for the Crystal Palace. B. was employed 
to do certain work by the piece, and he paid the men em- 
ployed by him, but had no power to dismiss them without 
the consent of C.and D. In the course of the execution 
of the works, by the negligence of another workman in 
the employment of C. and D., A. was killed. 

February 20.—Auperson, B. This was an action brought 
by the plaintiff, as administratrix, to recover damages for 
the loss sustained by her in consequence of the death of 
her husband. It appears that the deceased had been a 
workman employed under a sub-contractor of the Crystal 
Palace, at Sydenham, to do work there, and the death 
arose from the carelessness or negligence of another work- 
man, engaged in doing business for the defendants, who 
were the general contractors for the whole, under whom 
the sub-contractor, of whom the deceased was a servant, 
had been engaged to perform a definite portion of the 
whole contract. The jury found that the deceased was 
so employed by the sub-contractor, and not in that sense 
directly, by the defendants. We think that this ques- 
tion must be determined in favor of the defendants, and 
a nonsuit must be entered. The principle upon which 
our opinion is founded, is to be found in the case of Hutch- 
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inson v. The Newcastle, York and Berwick Railway Com- 
pany, 5 Ex. 343, and it is this:— That a master is not 
generally responsible to one servant for an injury occasioned 
té him by the negligence of a fellow-servant, while they 
are acting in one common service ; and the reason for that 
in another part of the judgment, i is stated to be that the 
servant undertakes, as between him and the master, to run 
all ordinary risks of a service, including the risk of negli- 
gence of the other servants engaged in discharging the 
work oftheir common employer. Here both servants were 
at the time of the injury engaged in doing the common 
work of the whole contract, for the contractors, the de- 
fendants ; and we think that the sub-contractor, and all his 
servants, must be considered as being, for this purpose, the 
servants of the defendants, whilst engaged in doing the 
work, each directing and limiting his attention to work 
necessary for the completion of the whole. And we should 
not give full eflect to the principle which governs such cases, 
which, as stated in Priestly v. Fowler, 3 M. & W. 1, mainly 
arose from the enormous inconvenience that would come 
from holding the common employer liable under such cir- 
cumstances. But we are not to extend that as far as the pres- 
ent case. Here the workman comes into the place to do the 
work, knowingly and avowedly with others. ‘I'he workman, 
as was suggested i in Priestly v. Fowler, may, if he thinks fit, 
decline any service in which he apprehends injury will re- 
sult to himself; and in cases in which danger is to be 
apprehended, he is just as likely, and probably more so, to 
be acquainted with the risk he runs, than the common em- 
ployer. If we were to hold the defendants liable, we 
should be obliged to hold that every contractor, where va- 
rious painters, carpenters, plumbers, or bricklayers, and the 
like, were employed, in building a house, would be liable 
for all accidents inter se, to the various workmen so em- 
ployed on the common object, and perhaps it is even dif- 
ficult to say whether it could stop there. If, indeed, 
there were any ground for holding the person or persons, 
whose act caused the death of the plaintifl’s husband, were 
persons not of ordinary skill and care, the case w ould be 
different, for the defendants were certainly bound to em- 
ploy persons of ordinary skill and care in the work; but 
there is no suggestion of this sort. We think, therefore, 
a nonsuit should be entered; the only liability is. on the 
servants, by whom the act itself was done, not upon the 


defendants. 
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V. C. Kindersley’s Court. January 24, 29, and March 8. 


Darby v. Darsy. 


Partnership — Conversion into Personalty of Land purchased by 
Partners for Partnership purposes. 

A. and B. jointly purchased certain freehold and copy- 
hold estates, for the purpose of a building speculation, 
and with.a view to a resale of the land in small parcels. 
B. died intestate. Upon a bill filed for the administration 
of his estate, under the direction of the court, 

Held, that the land having been purchased by them as 
partners, for the purpose of resale, the share and interest 
of B. in the estates so purchased, was, as between his real 
and personal representatives, to be considered as personalty 
and distributed accordingly. 


V. C. Wood’s Court. February 21 and 22, 1856. 


MaTuer v. Fraser. 
Mortgage of Freehold — Fixtures. 


The owners in fee of land, constructed a mill thereon, 
with machinery, mill- “gear and other works, partly fixed to 


the soil and partly resting upon but not fastened to brick 
and other supports; mortgaged the freehold, mill, machi- 
nery, fixtures etc., using words sufficiently comprehensive 
to carry every thing affixed to the mill, and afterwards 
became bankrupt. 

A bill was filed by the mortgagees against the assignees, 
praying an account, and a sale of the property or a _fore- 
closure, and that the assignees might be enjoined from 
pulling down and selling any of the machinery, gear, etc., 
as they had begun to do. 

Held, that all such machinery as was fixed to the soil, 
or attached to the freehold, and would, on the death of the 
owners of the free-hold, go to their heirs and not to their ex- 
ecutors, passed under the mortgage deed; but that cisterns 
and other parts of the machinery supported merely by 
their own weight and not fixed to the ground, did not pass 
under it. 


V. C. Stuart's Court. February 9, 11 and 19, 1856. 


Bostock v. Tue Nortru Strarrorpsaire Rarpway Com- 
PANY. 


Lands taken for Public Uses — Rights of Compulsory Vendor. 
The rights incident to an estate in fee-simple, which 
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Parliament compels a land-owner to give, are restricted by 
the terms of the legislative contract, and are qualified by 
the circumstance that the estate was compulsorily given 
to effect a specified purpose of public benefit. 

An act of Parliament empowered a canal company to 
take lands, for a reservoir, which lands were to be vested 
in the company, “to and for the use of the navigation, but 
to or for no other use or purpose whatever.” And lands 
were sold to them accordingly, reserving rights of fishing, 
&c., to the vendors. By a subsequent act, the canal lands 
and property became vested in a railway company, as 
purchasers, with the same powers and obligations. 

Held, that the railway company were not entitled to let 
out boats for hire, or to hold a regatta on the reservoir, or to 
use the land for any other purpose than that signified in 
the acts. A perpetual injunction was granted on the suit 
of a vendor. 


Court of Appeals (before the Lords Justices). February 
28 and March 11, 1856. 


Homes v. Gopson. 
Devise — Repugnant Condition. 
A devise over, in case a prior devisee in fee shall die 
without having made a will, held to be void, as depending 


upon a condition repugnant to the nature of the preced- 
ing estate. Doe v. Glover, 1 C. B. 448, commented upon. 


V. C. Kindersley’s Court. Thursday, February 21, 1856. 


Garratt v. LANCEFIELD. 
Executors — Specific bequest of Leaseholds. 


Where leaseholds have been specificially bequeathed by 
the lessee, and they are insufficient to indemnify the exec- 
utors against the rents and covenants contained in the 
leases; if the specific legatees cannot or will not give a 
sufficient indemnity, the executors are entitled to be indem- 
nified out of the general estate. 

The rule is the same where the leaseholds have been 
sold by direction of the court. 
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Court of Queen’s Bench. February 23, 1856. 
CuAMBERLAYNE ¥. CHAMBERLAYNE. 


Testator devised real estate to his son A., “to hold to 
him and the heir male of his body, lawfully begotten, 
and the heirs and assigns of such heirs male forever,” 
subject to certain charges, “but in case my son A. shall 
happen to die without leaving any son of his body law- 
fully begotten, then I give, devise and bequeath the said 
real estate to B., his heirs and assigns forever,’ subject 
to the same and certain additional charges. 

Held, that this was a devise to A. for life, with a con- 
tingent remainder to the parties, if any, who should answer 
the description of heirs male of his body at his death. 


Rolls’ Court. November 16,17, and December 5, 1855. 


Hope v. Lippe.. — Lippe. v. Norton. 


“ill— Power of Sale— Bona fide Sale by person not a Trustee —Rights 

of cestui que trust — Adoption of Sale — Lapse of Time. 

Lands were devised upon trust for C. for life, remain- 
der to her husband B. for life, remainder in tail, remainder 
in fee. ‘The will contained a power to the trustee, his heirs 
and assigns, at the request of C. and her husband, to sell 
the property and give a valid discharge to the purchaser ; 
the purchase money to be re-invested upon the same 
trusts. ‘I'he trustee died in 1806, intestate as to the 
trust estates, the management of which was erroneously 
assumed by his residuary devisee, G., who the same year, 
by the direction of B.,executed a conveyance to a purchaser, 
and the purchase money was subsequently, with the 
assent of G., paid to B.,and never re-invested according to 
the trusts of the will. None of the tenants in tail be- 
came aware until 1848, that G. had no authority to sell the 
property, but they dealt in the interval with their shares of 
the purchase moneys under a full knowledge of the char- 
acter and circamstances of the sale. 

In 1851, B. and C. being both dead, the cestuis que trust 
filed their bill against the purchaser, disputing the validity 
of the sale, and seeking to restrain him from setting up 
an outstanding term in any action of ejectment against 
him. ‘The purchaser filed a cross-bill for an injunction 
to restrain the cestuis que trust from taking any proceedings 
at law. 
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Held, that the sale having been made bond fide, under 
mistake, by a party not authorized, and for an adequate 
consideration, the court would sustain it, if this could be 
done consistently with justice to those claiming under the 
will; and that the cestwis que trust having a remedy against 
the estate of G. (the supposed trustee), which is solvent, 
and against the estate of B., this court would not, after 
such a lapse of time, and the dealings of the cestuis que 
trust with their shares of the purchase money, interfere 
to set aside the sale, but would grant a perpetual injune- 
tion against any action at law, to recover the estate. 

Held, also, that the cestuis que trust having dealt with 
their shares of the purchase money with knowledge that the 
sale was bond fide, and for fuil value, and that the purchase 
money had been paid to B., thereby adopted it, although 
ignorant at the time that G. was not the trustee. 


Rolls’ Court. November 12,15 and 14, and January 29. 


Waker v. ARMSTRONG. 
Power of Appointment — Will — Appointment to New Uses: 
By an appointment made by husband and wife in pur- 


suance of a marriage settlement, certain estates were lim- 
ited to such uses as they should by deed jointly appoint, 
and in default of such appointment, as to part of the land 
to such uses as the wife should by deed or will appoint, 
and in default of any such appointment, to different uses. 

The wife afterwards made her will in pursuance of her 
power, devising a part of the land. 

Subsequently, the husband and wife executed another 
appointment, for the purpose of supplying a clerical omis- 
sion in the first deed, but otherwise limiting the estate to 
the same uses as declared by the former deed — omitting, 
however, certain of said uses which had become super- 
fluous. 

The,wife died without having republished her will (which 
was not affected by the will act of 1 Vic.) 

Held, that the second appointment of the property, ren- 
dered the will of the wife inoperative as an appointment 
under the settlement. ‘The execution of a power takes 
the part appointed entirely out of the settlement, so that 
no resisting trust arises in favor of the old uses. The part 
appointed was here the whole property, and in favor of the 
wife there was created a new power to appoint by will, 
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and the old power to appoint by will and all instruments 
exercising it were destroyed. 

Held also, that evidence of the circumstances under 
which, and object for which the deed was executed, was 
inadmissible. 


Court of Appeal, in Chancery. Tuesday, March 4. (Before 
the Lords Justices.) 


Vorvey v. Ricnarpson. 
Will — Construction — Benefit of Survivorship. 


A testator directed the income of his residuary personal 
estate to be paid to his wife, until his youngest child at- 
tained the age of twenty-one years, she maintaining his 
children during the i minorities, and as soon as that event 
should happen, the trust estate to be divided between the 
wife and the five children of the testator, “in equal shares 
and proportions, as tenants in common and not as joint 
tenants, with benefit of survivorship.” 

Held, that the share of one of the children who attained 


the age of twenty-one years, and died before the period of 
distribution, was distributable among those of the legatees 
who survived that period. 

Semble, the clause as to survivorship, applied only to 
the original, and not to accrued shares. 


Friday, March 14. (Before the Lords Justices.) 
Re Waxron’s Trusr. 


Will — Construction —Gift to one or his Heirs or Assigns. 


Land was devised to trustees in trust for A. for life, and 
after A.’s death, to be sold, and the produce to be paid to 
B. or her heirs or assigns. B. died in the lifetime of A. 

Held, that the interest of B. was vested and absolute, 
and passed to her personal representatives, and not to her 
children as substitued legatees under the words, “or 


her heirs or assigns.” 








Miscellany. 


feiscellanp. 


Nore on tHE Wisconsin Case.— Just as we are going to press, we 
have received a learned and well-written letter from Urbana, Ohio, which 
we regret not to be able to give in full. The writer reviews the Wiscon- 
sin case, noticed in our last number, and maintains that the true point 
of the case was upon the finality of the certificate of the State canvassers, 
and that if that point had been presented by a plea in bar, which it was 
not, the decision must have been that the certificate was conclusive, the 
finding being judicial in its nature. 

We agree with our correspondent that this was an important question 
in the cause, but it was not an entirely novel one, and we still think, as 
intimated in our article, that the court were right in their decision upon 
it, for they did decide it, though not, perhaps, bound to do so. We can 
see nothing but a ministerial duty imposed upon the canvassers by the 
statute of Wisconsin ; there is no provision for anything resembling a 
trial, nor, it would seem, for any process but those of arithmetic. The 
acts of Wisconsin do not differ materially from those of other States, 
under which elections have been often contested in the courts, and in 
some of which this point has been raised and decided. For instance, 
(to cite cases relied on by the judges in the principal case,) Strong, Peti- 
tioner, 20 Pick. 484 ; People ex rel. ; Cook y. Welsh, 14 Barb. 4. See also 
the recent case in Massachusetts, Ellis y. County Commissioners, 2 Gray, 
370. Our correspondent admits that the jurisdiction of the canvassers 
extends only to certifying the result of such of the returns before them 
as have the requisite formalities of law, and that if a person should 
appear to be chosen, and doubts were raised as to his possessing the quali- 
fications of residence, &c., required by the constitution, the courts might 
inquire into these points. If so, why not into all other questions, of 
substance. If the objection be to the form of proceeding, we can only 
say that we can see no objection to the one already adopted, although 
there is often a doubt between that writ and mandamus. 


Important To ovr Conrrisutors.— We take the following notice from 
the newspapers : — 

Premium or $1000 ror THe Best Essay on Temperance Lecisiation, 
AND OvuTiine or A L aw. — With a view to incite the spirit of duty in the 
statesman, and to advance the cause of temperance in a reasonable and 
practical way, the subscriber hereby offers a “ar eapen of one thousand 
dollars for the best essay on the subject of legislative enactments designed 
to regulate the manufacture, sale and use of intoxicating liquors, to 
be accompanied by an outline of a law for consideration. The great 
object to be accomplished, is a law for general adoption, that shall best 
subserve the cause of en and it will be expected that compet- 
itors for the premium, will in their essays set forth the principles upon 
which such a law should be based. 

No limits or requisitions are prescribed as to the number of pages, but 
all will understand the importance of a directness of aim, and a compre- 
hensive brevity. All persons intending to write, are respectfully re- 
quested to send their productions enveloped and sealed, to the subscriber, 
enclosing their names and places of residence, on or before May Ist, 
1857, to be placed in the hands of the judges. 

The board of judges are invested with full power to approve, reject, 
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or to advise in respect to the disposal of the essays thus presented, 

and no premium will he awarded unless it shall be decided by the board 

that there is an offering of sufficient merit to command it. , 

The subscriber feels highly gratified and honored that the following 
distinguished gentlemen have kindly consented to serve as the board of 
judges, viz. 

Hon. John J. Gilchrist, late Chief Justice of New Hampshire and pre- 
sent Chief Justice of the U. 8S. Court of Claims, Washington, D. C. 

Hon. John H. Clifford, New Bedford, ex-Governor of Massachusetts, 
and present Attorney General of that State. 

Alexander H. Vinton, D. D., Boston, Mass. 

Ilon. Peter Cooper, New York city. 

Nahum Capen, Esq., Dorchester, Mass. . 

In making this movement, [am actuated by motives of public good, 
to render distinguished ability and learning available to the nation and 
the world, with regard to a subject which has been surrounded by the 
accumulated difficulties of ignorance, fanaticism and doubt. Editors of 
the United States and of other countries, will not, I trust, deem it an 
improper request on my part, if I ask their kind co-operation, by giving 
to this communication such publicity, and such notice of it in their 
journals, as will tend to insure final success in the undertaking. 

Joun M. Barnarp, 

‘ No. 13 Temple street, Boston, Mass. 
Boston, May 1st, 1856. 
This is an important subject, and the examiners are certainly very 

competent. If the experiment succeeds, and legislation on this difficult 

and somewhat explosive subject is materially advanced and improved, as 


we hope it may be, through the liberality of Mr. Barnard, there are 
several topics on which we should like to suggest similar essays. For the 
present, we will content ourselves with promising in furtherance of the 
enterprise, to publish the ** rejected addresses ’’ if they should prove as 
good and as brief as the old ones of the brothers Smith. 
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Rerorts oF Decisions or Tuk Supreme Court or THe Unirep Srares. 
With Notes and a Digest. By B. R. Curtis, one of the Associate 
Justices of the Court. Vols. 1 to 22. Boston : Little, Brown, & Co., 
1855 - 6. 

Our readers must be already familiar with the general plan and many 
of them also, with the execution of this work, which has been exten- 
sivily noticed and justly commended throughout the country. The 
learned editor, moved, as he says in his preface, with the desire to make 
the decisions of the Supreme Court of the United States more easily and 
cheaply accessible, has undertaken and earried out the severe task of 
revising all the reports of these decisions from the second volume of 
Dallas, to the seventeenth of Howard, correcting the citations, remod- 
eling and very much condensing the statements of facts, and making 
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new marginal notes. How long the work has been in preparation we 
are not told, but it has been published very rapidly, and if any portion 
of the original editorial labor has been carried on at the same time, Judge 
Curtis has certainly earned the praise of untiring industry, even after 
all allowance is made for the able assistance which we know he has 
received. 

He has earned much more. Some of the official reporters of the court, 
(as every body knows,) unfortunately for their own best interest and 
lasting reputation, as well as for their readers, had allowed their records 
to be overlaid with irrelevant matter of various kinds, so that the true 
points of a case were often effectually hidden under the heterogeneous 
mass, and sometimes not to be discovered even in the marginal notes. 

Judge Curtis has retrenched all this, and in so doing, has brought 
those numerous and most valuable decisions within the compass of 
twenty-two volumes of ordinary size, including the digest, and within 
reach of the time and patience of the profession, and enabled the pub- 
lishers to furnish them at asmall fraction of the cost of the old reports, 
No man is better fitted for a work of this sort than Judge Curtis; his 
mind seizes and retains with the greatest facility the true legal points 
of a cause, while it rejects with an instinctive aversion, which the 
pressure of a very arduous practice while at the bar has ripened into a 
habit, all side issues and superfluities ; there is not a particle of waste 
about him. 

For undertaking and accomplishing this great work, Judge Curtis is 
entitled to the thanks of every man interested (and who is not?) in the 
decisions of the highest court in the country. The plan is simple and 
yet original, and the execution vigorous and able. In reading the 
remarks which we shall make upon certain particulars both of con- 
ception and detail, our readers will understand that they are particulars 
only, and that we acknowledge and estimate the solid merits of the 
structure, although our duty require us to point out whatever mars, to 
our eye, its perfect finish and symmetry. 

This understood, we proceed to say, that in our view the learned editor 
has retrenched a little too far, in omitting from the report of each case 
everything but the decision of the court and just so much narrative 
of facts as is essential to render the decisions intelligible. He has 
omitted some things which we like to see in a reported case, and in this 
respect his plan is not perfect. A case consists of much besides the 
opinion of the court; the history of the cause, the nature of the 
pleadings, the arguments of counsel, all the surroundings, in short, 
have often a most material bearing upon the decision and upon a 
due estimate of its precise weight and effect. Especially is this true 
of the arguments of the losing side, and of such arguments as 
were in times past not seldom addressed to that court. The art of 
a reporter is shown in knowing what to take and what to reject, 
and in reconciling the important but opposing considerations of econ- 
omy of space, and cost, with all the fulness which may be essential 
to entire accuracy and completeness. Brevity, the soul of wit, is some- 
times the parent of obscurity. In the present instance, to have given 
an abstract of the arguments of the losing party in the great leading 
causes, would have involved but a slight increase of work, perhaps no 
increase in the number of volumes, if the publishers had made all the 
volumes as large as the largest, and if the foot notes which, we should 
think, are superseded by the digest, were omitted. We regret that Judge 
Curtis's plan, (no doubt adopted after mature deliberation), had not 
been modified a little in this direction. 


10* 
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Passing to the details of execution,we find the marginal notes, in general, 
excellent, and the digest, which of course is made up of the marginals 
arranged under heads, a very valuable book. The heads are well chosen 
and the cross references yery complete, though, by the bye, Practice, a 
most fascinating head, is rejected by the best writers for fear of its 
insidious attractions. Erasure anp Lyrertingation should, according to 
like usage, be ALreration or Instruments ; CrimtnaL Procepure is new, 
though, perhaps, deserving of introduction. The digest contains also, 
excellent tables of cases, and of the statutes of the United States, cited 
and expounded, filling nearly sixty pages, and of great value, 

Some of the marginal notes might have been more elaborated. Our 
view of this matter, is, that margimals should express, briefly, the essence 
of the case, whenever there is a possibility of findmg any, however 
difficult the search in some instances. We do not complain, however, 
that the Passenger cases, 7 Howard, 283, are expressed by this formula. 
‘** A State law, which requires the masters of vessels engaged in foreign 
commerce, to pay a certain sum to a State officer, on account of every 
pe brought from a foreign country into the State, or before 
anding any alien passenger in the State, is inoperative, by reason of its 
conflict with the constitution and laws of the United States,’’ because we 
fancy it would puzzle a Philadelphia lawyer to make anything more out 
of them ; but we do think, that inquirers might be further enlightened 
upon the important point of the decision in Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, than by the following: ‘ The rules of 
construction of public grants of franchises, explained and applied.’’ 
And so of other similar instances. We protest also against the custom but 
too common with annotators, and from which the learned editor of these 
volumes has not escaped, of helping out a note thus :—‘‘ Held under the 
circumstances,’’ or ** circumstances under which ;’’ we believe these phrases 
are improper in a marginal, and that none is perfect which does not 
give in brief some accurate idea of the circumstances in question. This 
mode of annotation leaves the student to do the commentator’s work, and 
the harder the work in any instance, the less excusable in the master to 
leave it for the pupil to perform. 

We end as we began, by acknowledging most gratefully that the 
volumes before us are a valuable contribution to our legal literature, and 
by repeating that they will take and keep the place of standard reports 
of the valuable decisions they record. 

In taking leave of Judge Curtis, we must be allowed to express the 
hope, that he will consider seriously the expediency of giving to the 
profession some original treatise. A little too much of our law writing 
is done by gentlemen whose experience of practice has been very limited, 
Doubtless we are indebted for many of our best books, including the 
treatises of Blackstone and Abbott, to students who had not, when they 
composed them, been schooled in the practical conduct of affairs, but the 
writers whose works are of the greatest absolute value to the profession, 
among whom may be named Kent and Greenleaf, have seat 2 the re- 
sults of study acted upon and systematized for use by practical sug- 
gestions, which experience only can give. We cpuld mention several 
subjects upon which a treatise of this sort, and which Judge Curtis 
could admirably write, is wanted. It would be the work of years ; 
and would not pay pecuniarily as well as some others of less intrinsic 
value, but the return, even in that form, would be considerable, and 
enough to reconcile an author to the additional labor which such a 
book would impose, when the reputation which it would be sure to bring 
in this reading and law-loving country, is added to the account. 
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Rerorts or Cases Arcvep AND DererMINep IN THE SuPREME JUDICIAL 
’ ‘ . 
Court or Massacuuserts. By Horace Gray, Jr., Vol. 1. Boston : 
Little, Brown, & Co. 1856. 


This volume, of which we have been favored with the proof sheets, and 
which will appear by the time our readers receive this number of the 
journal, contains the cases of the fall terms of 1854, in Middlesex, 
Bristol, and Norfolk, and Essex, many of which are of much interest. 
It opens with the hard fought case of The Boston and Lowell Railroad 
Corporation v. The Salem and Lewell Railroad Company and others, in 
which it is held that § 12 of the act incorporating the former company, 
being the well-known monopoly given to this pioneer enterprise, 
that no other railroad should for thirty years be granted, between the 
same termini, constituted a valid contract, binding upon succeeding leg- 
islatures ; that this right might be taken for public uses like any other 
property, due provision being made for compensation, but that the statute 
relied upon by the defendants did not authorize such a taking. 

There are several decisions upon the law of corporations, so fertile a 
source of controversy, because of legislation, in our community. In Com- 
monwealth y. Proprietors of the New Bedford Bridge, p. 33, it is held 
that a corporation may be indicted for misfeasance as well as for nonfeas- 
ance. In Hazen y. the Boston and Maine Railroad Company, p. 574, 
that the location is the conclusive and only evidence of the description of 
the land taken by a railroad company under its charter, and that in 
trespass against such a company by a land owner, over whose land they 
have built their road, the defendants are bound to show a due and proper 
taking of the locus. In Roxbury y. Boston and Providence Railroad 
Company, p. 460, an order of the county commissoners that the defen- 
dants should raise a highway so that it should crossover the track of the 
railroad, but not specifying the height or the grade, the mode or 
material of the structure, or the time within which the work was to be 
done, was held too vague to be enforced by a court of equity. At p. 
84, we have the case upon the attempted annexation of Charlestown 
to Boston, which we hope will be duly conned by our law makers, 

Weare glad to see that the question of burden of proof, which has 
contributed to entangle our jurisprudence a little, has received an 
excellent exposition in Crowninshield y. Crowninshield, p. 524, where it 
is held (overruling Brooks vy. Barrett, 7 Pick. 94), that the burden of 
proving the sanity of the testator, remains throughout, upon the 
party offering the will, just like any other portion of his case, 

We can now only glance further at one or two cases which invite 
remark, Scribner vy. Fisher, p. 43, decides that where a note is in terms 
made payable within this State, a discharge under our insolvent law, is 
a bar, though the holder and original payee is a citizen of another 
State. Judge Metcalf feels constrained by the authority of Ogden vy. 
Saunders, to dissent from the opinion of the majority of the court. 
And we think the profession will go with him. It has always been 
understood, and so, we may remark, is the note in Judge Curtis’s 
edition of the reports, that the leading case covered the entire ground 
of contracts between citizens of different States, and held that the law 
of one State could not discharge such a contract, and however we 
may doubt the correctness of that decision, yet as it is binding on 
us, we cannot hold it either sound or wise to define it away, while 
it remains unreyersed. In Wilson y. Webber, p. 558, it is held that 
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the right given by the practice act to file interrogations to the adverse 
party is confined to such facts as are material to the case set up by 
the interrogating party in his own pleadings; and the analogous rule of 
the English chancery courts is referred to, with approbation. We 
suppose this to be the correct rule, and it is not for us to reconcile it 
with the doctrine of Adams y. Porter, 1 Cush. 170, where it was held 
that the chancery doctrine in question was not in force here. 

There are many other cases which we should be glad to refer to, 
but must content ourselves with recommending our readers to buy or 
borrow the book. The volume will increase Mr. Gray's already high 
reputation asa reporter. It is very thoroughly and ably edited, alto- 
gether the ideal of a book of reports. ‘The marginals (the pons 
asinorum of reporters) express the law of the cases with brevity, dis- 
tinetness and accuracy: just enough arguments are given, and withal 
there is such genuine economy of space, that the book contains one hun- 
ered and forty-one cases, a larger number we believe, than were ever 
before reported in a single volume of the reports of our State. It 
should be added that many of the cases, though entitled of the fall term 
1854, when they were argued, were not decided until the following June. 


GreENLEAF’S Overrutep Cases. Revised Edition. Edited by John 
Townshend. New York: John 8. Voorhies. 


This belongs to a most useful class of books. Anything which assists 
us to an accurate determination of the weight to be given to authorities 
is of great value. And the fact that the work has passed through three 
previous editions, as we learn from the title page of this, evinces that it 


is used. We are informed that upwards of fifteen hundred cases have 
been added by the present compiler. Much as the book has swelled from 
the modest duodecimo which Mr. Greenleaf put forth, there is still room 
for a further increase, or rather there are more cases, if room can be 
found fur them. Mr. Townshend has not, and we presume would not 
affirm that he had, collected, all the instances of overruled cases. We 
regret that he could not have had the aid of the valuable manuscript 
notes of a late learned, and an able living jurist, in editions of the work 
in this city. 

His additions will be useful, but we cannot speak of his labors as 
complete, (nor if we may judge ex pede,) as always distinguished by that 
neat correctness which every author should require of himself, even if his 
readers are content without it. We have examined several cases on two 
or three pages taken at random. On page 24, we find Dewey v. Osborn 
referred to page 538; it should be 329; and the quotation indicated 
by inverted commas is not precisely the same in words as in the volume 
cited. On page 109, besides an instance of quotation marks appended to 
a dislocated citation, The People vy. Douglas is referred to 4 Cowen, 24, 
25; it should be 26. Comyns vy. Boyer, the compiler says, is overruled in 
Drury v. Defontaine, 1 Taunt. 131, on the ground that Stat. 29 Car. 
11, ** only prohibits business or work of their ordinary calling.’’ The 
case is overruled there, and the statute is so construed, but Comyns vy. 
Boyer is not overruled on that ground as we understand it. 

Sir John Comyn would doubtless be gratified to learn from 3 Ohio R. 
30, that all the cases he quoted were good law. 

The compiler says: ‘* 1 Comyn Dig. Action, F. case decided by Hale 
at Norfolk, in 1662, 1 Roll. Abr. 20, 1. 36— denied by Spencer, J., in 
12 Johns. R. 168, —*‘ Is a very unreasonable decision.’ ‘ These are cases 
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decided,’’’ &e. Judge Spencer says, ‘‘ the case from Roll. Abr. 29, 136, 
is a very bald case, and the case decided by Hale,”’ Ke. 

On page 227, Hill vy. London Ass. Co. should be Hills. Hilyard vy. 
South Sea Co. should be Hildyard ; Ashly vy. Blackwell, should be Ashby. 

These two last mistakes are both taken from 1 Harr., Delaware, 47, to 
which he refers, and from which he doubtless got the unverified informa- 
tion he gives us in regard to Hildyard vy. South Sea Co. While thanking 
him for what he has done for us, we must advise him to collate bis next 
edition carefully with the ‘‘ fountains.’’ For an admirable review of the 
original work we refer our readers to an article in the North American 
Review, vol. 15, page 65, from the pen of a distinguished jurist now on 
the bench. 


Tue Qvarterty Law Jovrnat. A. B. Guigon, Editor. J. W. Ran- 
dolph, Richmond, Va. Vol. 1. Nos.land2. January, April, 1856. 


This new quarterly, hailing from the Old Dominion, receives our 
hearty welcome into the field of legal periodical literature ; the laborers 
are none too many, and there is harvest work, and pay too, we hope, for 
all. The quarterly for April contains reports of several new and inter- 
esting cases ‘in Virginia, both in the federal and State courts, besides 
English cases, notices of books, and an index to Grattan’s reports, con- 
tinued from the first number. One of the chief aims of the quarterly, as 
stated in the prospectus, is to publish the decisions of other Southern 
States, as well as of Virginia, and the editor complains in the second 
number, that these have not been forwarded to him as readily, and in as 
great number as he had expected. He has certainly contrived to make 
a very good appearance without them, and as one able to help himself, 
and therefore deserving, we hope and believe he will receive help from 
his brethren. 

If the editor is well sustained by such contributions, his journal, 
(already highly creditable), will be very valuable, and will circulate 
throughout the country just as our own journal, though its American 
cases have been of necessity chiefly derived from the Northern and 
Middle States, has always had a national circulation. We bespeak for 
the new comer a candid and cordial reception, and its own merits will 
soon, we doubt not, establish for it a permanent position. 





We have received some books which deserve a more extended notice 
than we can give them this month ; especially Bisnop on Criminat Law, 
and Rosinson’s Practice. They will be reviewed hereafter. 


Tue Honorasie Oapen Horruan, of New York, died after a short and 
sudden illness, at his residence in that city, on Thursday, May 1, 1856. 
He had been for many years one of the leading advocates in the 
State of New York, and at the time of his death was, if we may 
trust the unanimous judgment of his associates, the only orator at 
their bar. He was born in 1792-93, in New York, and was the son 
of Judge Josiah Ogden Hoffman. Early in life he entered the navy as 
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a midshipman, and was on board Decatur’s frigate, the President, 
when she was captured by the British, off Long Island. He served 
with the same officer in the Mediterranean ; but at the close of 
the war, he left the navy, and began under his father’s guidance the 
study of the law. 

Shortly after his admission to the bar, he was appointed District 
Attorney for Orange county, and was thus, very early in his profes- 
sional career drawn into that branch of the law, in which he won his 
greatest fame. It may not be too much to say that there has hardly 
been an important criminal case in the city of New York for the 
last thirty years, in which Mr. Hoffman has not been engaged as 
counsel. About the year 1826 he removed to the city of New York, 
and there became a partner of Hugh Maxwell, at that time District 
Attorney. He soon distinguished himself by the part he took in the 
prosecution of the famous conspiracy cases against Henry Eckford, 
Jacob Barker and others, who were indicted for a conspiracy to 
defraud the public — cases which though now almost forgotten, made 
at the time no little stir in the community. And some years later 
he gained great, and at the time, unenviable notoriety, by the skill, 
eloquence and success with which he defended Robinson, indicted for 
the murder of Helen Jewett. 

But notwithstanding the great reputation he had acquired for 
ability in the management and argument of criminal causes, he seems 
to have dissuaded young men from undertaking that kind of practice, 
and is reported to have said to one young lawyer who had taken a 
very creditable part in the defence of a criminal, where Mr. Hoffman 
had conducted the prosecution, “‘ Take my advice, sir, adhere to civil 
business, and let the criminal courts alone.’’ 

Mr. Hoffman was twice elected a member of the legislature of New 
York, and did good service there in bringing about and perfecting 
the revision of the statutes ef that State. He was a representative 
from the city of New York in the Congress of 1837, and also in that 
of 1839, and was again elected in 1848. He was distinguished in Con- 
gress as a prominent member of the committee on foreign affairs, 
and for his ready and persuasive eloquence. It was there that he 
is said to have retorted upon a representative who having changed 
his party and was very severe upon his old political associates, the 
question, ‘* Would you have your old party, like Acton, hunted to 
death by their own hounds ?’’ 

From 1829 to 1839, Mr. Hoffman was District Attorney for New 
York city. In 1840, he was appointed by President Harrison, U. States 
Attorney for the Southern District of New York, and held the office 
for four years. He was also Attorney General of the State of New 
York, during the year 1844-5. 

Mr. Hoffman was a natural orator: art may have aided and im- 
proved his natural powers, and culture may have adorned and enriched 
them, but nature Pad done more for him than either culture or art. 
He had a most persuasive and melodious voice, a fluent utterance, and 
great facility of expression. He could be sarcastic, witty, brilliant 
or profound ; could move men’s hearts to sympathy and tenderness, 
or make them burn with indignation at a story of crime. His influ- 
ence over an audience was almost electric, and few jurors could 
resist his eloquence. As a lawyer he was always remarkable for 
his dexterous management of cases, for the directness and ability 
with which he seized the main points whether of law or fact, and 
the clearness and distinctness of his legal arguments. He was not 
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distinguished as a profound jurist, but he always brought to a 
case all the legal knowledge necessary to place it in its best light, 
and gave to it, for the time being, all the powers of an intellect 
originally active and acute, and strengthened by the study and expe- 
rience of many years. 

His strict integrity, his high sense of honor, his remarkable urbanity 
and courtesy at all times, and his real kindness of heart which never 
suffered him to attack or wound the feelings of an opponent at 
the bar, increased the respect which his great abilities called forth, 
and rarely has there been a more general and hearty expression of 
sorrow than that of the bench and bar of New York, at the unex- 
pected announcement of his decease. 


Tue Honorasie Samvet Puitirrs Prescorr Fay, died at his residence 
in Cambridge, on Sunday, May 9, 1856. Judge Fay was born at 
Concord, Massachusetts, on the l0thof January, 1778, and was 
graduated at Harvard College in 1798, in a class abounding in men 
distinguished in the several walks of life, among whom we may name 
Judge Story, Drs. Channing and Tuckerman, and the Hon, Stephen 
Longfellow. Like Mr. Hotfman, Judge Fay entered at first upon a 
military career, and under the excitement of the then on gp war 
with France, he applied for and received soon after leaving college a cap- 
tain’s commission in the army, and joined the troops on service in Massa- 
chusetts. Upon the conclusion of a definite and solid peace, he resigned 
his commission and studied law. He opened his office in Cambridge, 
and acquired a good practice and high reputation at the bar; he 
was distinguished by a ready and keen wit and a strong common sense 
way of handling his cases, which was very successful. 

He was appointed Judge of Probate for Middlesex county on the 
first of May, 1821, and held that office until about two months before 
his death. To most of us the professional career of Judge Fay is 
connected with this office, which he administered with great ease and 
in a homely but very effective manner, to the satisfaction of his 
large, populous and busy county. During most of his long service in 
this office he had the good fortune to be associated with his classmate 
and friend, Isaac Fiske, Esq., as register of probate. Judge Fay 
was for a long time a member of the board of overseers of Harvard 
College, and held many other offices of high honor and trust. His life was 
adorned with all the domestic virtues, and blessed with great domestic 
happiness, so much more valuable to the possessor than any professional 
honor or public success, and he earned and enjoyed many attached 
friends, beyond the wide circle of his family connections. 








Insolvents in Massachusetts. 


Xusolvents tn Plassachusetts. 





Name of Insolvent, 


Residence, 





Atkinson, Samuel D. 
Blakesley, Hubbard 
Call, Robert 

Chase, Hezekiah (a) 
Chase, Hezekiah jr. (a) 
Cheney, Joseph A. 
Conant, Oliver J. 
Crane, James 

Currier, Hugh M. (7%) 
Davis, Perley A. 
Dodge, Richard jr. 
Eames, Dennis 
Felton, Nehemiah H. 
Fiske, Edward R. (0) 
Gragg, Richard 

Hill, Charles E. 
Hobbs, John 
Kinsman, J. Sumner 
Knowles, David K. (c) 
Lamson, Wm. P. 
Lawrence, Alden 
Lyford, Horace C. 
McCrillis, James 
Myrick, Wm. H. 
Nichols, Moses O. 
Otis, John (d) 
Pannott, J. Howard 
Pease, Argalis (d) 
Potter, Joseph 8. (e) 
Prentiss, Caleb jr. ( f ) 
Prentiss, J. G. (/) 
Putnam, Austin G. (2) 
Putnam, Avery D. (g) 
Reynolds, Werden (6) 
Rice, Elisha H. 
Ridlon, ‘Thomas H. 
Sandford, Giles 
Savage, Norman 
Smith, Willard W. 
Steel, William 
Stevens, Charles C. 
Stone, Lewis 
Symonds, George W. 
Taylor, William 
Thayer, Wm. 3. 
Veazie, Charles N. (c) 
Young, Darius F. (A) 


Ipswich, 
Cambridge 
Billerica” 
Lynn, 

Lynn, 
Waltham, 
Lowell, 

South Reading, 
Malden, 
Salem, 
Beverly, 
Milford, 
Northampton, 
Worcester 
Lynn, 
Boston, 
Ipswich, 
Ashburnham, 
Ashburnham, 
North Brookfield, 
Pepperell, 
Lowell, 
Boston, 
Kingston, 
Haverhill, 
Hallowell, Me., 
West Springfield, 
Watertown, 
Cambridge, 
Danvers, 
Danvers, 
Boston, 
Boston, 
Worcester, 
Easthampton, 
Chelsea, 
Holliston, 
Sheftield, 
Boston, 
Shelburne, 
Charlestown, 
Leyden, 
Clinton, 
Huntington, 
Marlboro’, 





Roxbury, 


Commencement of 


Proceedings. 








Name of Commissioner, 


| April 11, 1856 John G_ King. 
“ 7 John W. Bacon. 


Josiah Rutter. 

John G@ King. 

John G. King. 

Isaac Ames. 

L. J. Fletcher. 

John W. Bacon. 

Isaac Ames. 

John G. King. 

John G King. 

Lewis H. Bradford. 

H, H. Chilson. 
Alexander H. Bullock. 
John G. King. 

Isaac Ames. 

John G. King. 
Alexander H. Bullock. 
Isaac Ames. 
Alexander H. Ballock. 
Josiah Rutter. 

L. J. Fletcher. 

Isaac Ames 

John J. Russell. 
Thomas A. Parsons. 
isaac Ames. 

James G. Allen. 





Isaac Ames. 

Isaac Ames. 

John G, King. 

John G. King, 

Isaac Ames. 

Isaac Ames. 
Alexander H. Bullock. 
H. H. Chilson. 

(saac Ames. 

John W. Bacon. 
James Bradford. 

isaac Ames. 

Hi. G Newcomb. 
Josiah Rutter. 

H. G. Newcomb. 
Alexander H. Bullock. 
H. H. Chilson. 

John W. Bacon. 

isaac Ames. 





(saac Ames. 





(a) Partners. 


(b) Fiske & Reynolds. 
(c) Veazie & Knowles. 
(d) Partners, as A. Pease. 
(e) Individually, and as partner with J. 8. Potter & Co. 


(/ ) Partners. 
(g) Putnam & Bro. 


(A) Individually, and as partner with Darius Young. 
(i) Individual!y, and as partner with Edwin Strong. 





